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FREDERICK DATA OWNER, LLC, et al.,
Plaintiffs,
Case No: C-10-CV-26-000327

V.

FREDERICK COUNTY BOARD OF
ELECTIONS, et al.,

Defendants.
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FREDERICK DATA OWNER, LLC AND JUSTIN CASSITY’S CONSOLIDATED
MEMORANDUM OF LAW IN SUPPORT OF CONSOLIDATED PETITION FOR
JUDICIAL REVIEW AS TO THE FREDERICK COUNTY BOARD OF ELECTIONS’
DECISION TO APPROVE THE PETITION FOR REFERENDUM OF FREDERICK
COUNTY COUNCIL ORDINANCE 26-01-001 AND COMPLAINT

Plaintiffs Frederick Data Owner, LLC (“FDO”) and Justin Cassity (“Cassity,” and with
FDO, “Plaintiffs”), by counsel and pursuant to MD Code Ann., EL § 6-209 and Rule 2-702, submit
this Memorandum of Law in Support of their consolidated Petition for Judicial Review of the
Frederick County Board of Elections’ (“BOE”), Barbara Wagner (“Wagner”), Director, April 3,
2026 certification of the Frederick County Referendum Committee’s (“Committee’) Petition for
Referendum of Frederick County Council Ordinance 26-01-001 (“Petition”) and Complaint, and
in support, state:
I. Introduction
1. This case concerns the BOE’s April 3, 2026, decision to certify the Committee’s Petition
as referable under Frederick County Charter (“Charter”) §308 and Md. Code Ann., EL §§ 6-206
and 6-208. The Petition targets Frederick County Council Ordinance 26-01-001 (the “Ordinance”),
which the Frederick County Council (“Council”) enacted on January 20, 2026, with immediate
effect. The Ordinance was the last of three (3) interrelated legislative acts the Council took to

regulate data center operations in Frederick County (“County”), following the Council’s enactment
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of (1) Bill 25-09, approved on September 2, 2025, and effective November 1, 2025, and (2)
Resolution 26-01, enacted and effective on January 20, 2026.!

2. Bill 25-09 amended Chapter 1-19 of the County Code by creating a new overlay zone called
the “Critical Digital Infrastructure Overlay Zone” (the “Overlay Zone”), codified in the County
Zoning Ordinance, § 1-19-10.1100.> Resolution 26-01 thereafter amended the County
Comprehensive Plan (“Comprehensive Plan) to identify the properties in the County eligible to
be mapped with that Overlay Zone. The Ordinance completed that zoning process by mapping the
Overlay Zone onto the specific properties that the Comprehensive Plan designated as suitable for
that data center use. In this case, the property the Council designated as suitable for data center use
is an area in Adamstown, Maryland that included a parcel identified as “Eastalco,” a 2,200 acre
parcel that formerly was the site of Eastalco Alcoa Works, an aluminum plant and includes the

63.48-acre property in the Overlay Zone that FDO owns. The total area that was the subject of the

! All three of the referenced legislative acts followed the Council’s enactment of Bill 25-05, Council

approved on May 20, 2025 and effective July 30, 2025, which amended County Code 1-19, §§ 6.100, 8.402
and 8.403 to “update Design Requirements for Critical Digital Infrastructure Facilities and update Specific
Use Regulations for Critical Digital Infrastructure Facilities and Critical Digital Infrastructure Electric
Substations.” Bill 25-09 effectively repealed Bill 25-05’s use regulations but largely left Bill 25-05’s design
requirements unchanged.

2 Maryland’s highest courts have upheld the use of “Overlay zones” as a permissible zoning tool to
provide relief from the rigidity of Euclidean zoning. Overlay zones are widely used in Maryland despite
not being codified in Maryland law. See chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://planning. maryland.gov/documents/ourproducts/arc
hive/72195/mg10-overlay-zones.pdf. According to the Maryland Office of Planning:

An overlay is a zone that is placed on the zoning map “over” traditional zoning districts. Overlay
zoning was born of the necessity to add an additional dimension of LU control to the zoning map
for some special public purpose that does not coincide with the boundaries of current zoning.
Overlay zoning has been in use since the 1960’s, although its application to a wide array of public
interests, particularly protection of environmentally sensitive areas, historic sites, Chesapeake Bay
Critical Areas, and viewshed protection, are of more recent origin. Lands affected by an overlay
zone are subject to the rules of the underlying zone, as well as the rules of the overlay zone. The
practical effect of the overlay regulations varies with practice: the overlay may result in modifying
or eliminating existing regulations, or it may introduce regulations in an entirely new subject area.
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Ordinance is outlined in yellow on the map attached as Exhibit 1 and entitled “Council Adopted
Critical Infrastructure (CDI) Overlay Zone.” Exhibit 1 attached hereto identifies FDO’s property
by the hand-written notation “Subject Property” (“FDO Property”). The Ordinance applied the
Overlay Zone to the FDO Property, overlaying the existing General Industrial base zoning.
Together, the three (3) enactments — Bill 25-09, Resolution 26-01, and the Ordinance - established
the comprehensive legislative framework that confined data center development in the County to
locations the Council determined appropriate and compatible with nearby industrial uses and
represented a deliberate three-step process for regulating data center locations, a process adopted
after substantial public input as a lawful and measured response to the significant land-use,
infrastructure, and economic consequences associated with data center development.’

3. Of the three measures the Council enacted, two are already in effect and are not subject to
judicial challenge or referendum: Bill 25-09, which created the Overlay Zone, and Resolution 26-
01, which approved of the “Critical Digital Infrastructure Overlay Zone Comprehensive Plan
Amendment” (the “CPA”). The third, the Ordinance, should likewise be in effect, but Charter, §
308(b) suspended it while the Committee attempts to place it on the November 2026 General
Election ballot.

4. That effort was improper because it seeks to disrupt the County’s comprehensive land-use
and zoning framework for data center siting by attacking the final implementation step (which is
not subject to referenda per the Charter) while leaving the rest of the legislative scheme intact.

Further, the Petition was deficient in that it misstated the Ordinance and was illegible.

3 See https://frederickcountymd.gov/DocumentCenter/View/349297/MuniCap---Data-Center-
Presentation-121223. See also https://mdtechcouncil.com/wp-content/uploads/2023/10/Sage-MDTC-Data-
Center-Impact-Report.pdf.

5

#1976835v1
#1977053v1


https://frederickcountymd.gov/DocumentCenter/View/349297/MuniCap---Data-Center-Presentation-121223
https://frederickcountymd.gov/DocumentCenter/View/349297/MuniCap---Data-Center-Presentation-121223
https://mdtechcouncil.com/wp-content/uploads/2023/10/Sage-MDTC-Data-Center-Impact-Report.pdf
https://mdtechcouncil.com/wp-content/uploads/2023/10/Sage-MDTC-Data-Center-Impact-Report.pdf

5. As set forth below, the Court should grant the relief Plaintiffs seek in their Petition for
Judicial Review and deem the BOE’s certification of the Petition as noncompliant with MD Code
Ann., EL §§ 6-206 and 6-208 in at least two key respects, or alternatively issue an order of
mandamus:

A. First, the Board accepted for referendum a measure — the Ordinance — that is not
referable under the Charter because it is not “a law or part of a law” enacted
pursuant to the Charter. Rather the Ordinance is an immediately effective zoning
implementation measure to map the Overlay Zone Bill 25-09 created in a manner
consistent with the CPA that Resolution 26-01 adopted. Only Bill 25-09 qualified
as a Charter-enacted “law” subject to executive veto and the Charter’s referral
period before enactment. The Ordinance and the CPA are land-use planning and
implementation tools, not referable legislation.

B. Second, BOE committed two (2) additional legal errors when it certified the
Petition: (1) it ignored the plain language of applicable Election Law requiring an
assessment of deficiency by relying on a non-existent presumption of sufficiency,
and (2) the Petition was facially misleading. The Court should therefore strike the
certification and direct the BOE to declare the Petition legally insufficient and
ineligible for referendum.

6. This case is not a plebiscite on data center policy, nor does it present a debate about whether
a legislative act styled as an “ordinance” is automatically subject to referendum under the Charter.
Those are rhetorical diversions, not the legal issues before the Court. Nor does this case address
whether data center development may occur, or where they should operate in the County as a
matter of policy. The County resolved those questions through its legislative and zoning processes:
Bill 25-09 (establishing the Overlay Zone that authorizes data center use) and Resolution 26-01
(CPA adoption). The Committee failed to challenge either. The issue presented here is narrower
and purely legal: Was the BOE’s April 3, 2026 decision to certify the Petition for referendum on
the Ordinance in the November 2026 General Election consistent with MD Code Ann., EL § 6-
206 and 6-209 where (1) the Ordinance was not a law or portion of a law enacted under the Charter,
but a zoning instrument—the Zoning Map—that defines where the applicable zone will be
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designated; (2) the BOA applied a presumption of sufficiency not express in the law to the Petition
instead of determining deficiency as the Code requires; and (3) the Petition was facially deficient?
The answer is no.

7. A successful referendum would impact the County in two ways. First, it would formally
suspend only the mapping of the Overlay Zone to the affected property. Second, it would dismantle
the County’s comprehensive effort to confine data center development to locations vetted and
approved through the County’s land-use process, and it would leave no viable path for additional
data center development consistent with the Comprehensive Plan and County policy relating to
data centers. At bottom, this case concerns Maryland’s settled allocation of zoning authority under
County home rule and the Land Use Article. The Committee seeks to subject a quintessential
zoning-map amendment—an action committed by law to the County’s land-use framework—to
reversal at the ballot box. The BOE lacks the authority to permit that result. By certifying the
Petition, the BOE disregarded legal advice, misread the Charter and the Election Law Article,
accepted a facially deficit petition, transformed a zoning implementation measure into a referable
enactment, and cast unwarranted uncertainty over Eastalco, the FDO Property, and the parties’
substantial property and development interests. That certification was unlawful and ultra vires.
The Court should grant the Petition for Judicial Review in full, vacate the BOE’s certification
under Md. Code Ann., EL §§ 6-206, 6-208 and 6-209, and order BOE to decertify the Petition,

thereby keeping the referendum off the 2026 General Election ballot.
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IL. Statement of Material Facts to Which there is No Genuine Dispute*

A. The Parties.
8. FDO owns the FDO Property, a 64.38-acre parcel on Cap Stine Road in the County. Ex. 1.
Bill 25-09 created the Overlay Zone, Resolution 26-01 incorporated it into the Comprehensive
Plan, and Ordinance 26-01-001 mapped it onto the FDO Property. FDO plans to develop a data
center on the FDO Property.
0. Cassity resides in the County, is an eligible voter, and has standing under Md. Code Ann.,
EL § 6-209(b). He supports data-center development at Eastalco, including on the FDO Property.
10.  BOE administers elections in County under state and local law. Wagner, BOE’s Director,
certified the Petition in April 2026.

B. The County’s Decision to Permit Data Centers on the Eastalco Site
and the Legislative Backdrop Empowering the County to do so.

11. County voters adopted the Charter on November 6, 2012. It took effect on December 1,
2014, and was amended on November 5, 2024, and on April 15, 2025. The Charter established the
County as a home-rule charter county with a County Executive (the Executive Branch) and a

County Council (the Legislative Branch). See 75-80 Props., LLC v. Rale, 470 Md. 598, 612 n.3

(2020); see also McCarthy v. Bd. of Comm’rs for Frederick Cty., 266 Md. App. 134, n.1 (2025).

4 Except where otherwise specified, the facts stated herein are from the Administrative Record the

BOE produced. Documents attached hereto are from the Administrative Record the BOE produced. The
notation “Item” followed by a number and letter (i.e., “Item 2a”) in the lower right corner reflects
documents the BOE produced in the Administrative Record. Plaintiffs also attach hereto as exhibits copies
of the operative legislation and other public information, which the Administrative Record omits. The Court
can take judicial notice of these items. See Rule 7-208(c), Rule 5-201 and Park v. Bd. of Liquor License
Comm’rs, 388 Md. 366, 383, n. 8 (1995) (taking judicial notice of letters and memorandum in a bill file
because they “become relevant parts of the legislative history and indicia of the legislative intent” in
enacting the statute in question).
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12. Under the Charter, the Council enacts laws that amend the County Code. After public
hearings, the Council enacted Bill 25-09 on September 2, 2025, effective November 1, 2025,
creating the Overlay Zone. Bill 25-09 directed data center uses to industrial land near necessary
infrastructure and compatible industrial uses, while excluding other industrial land where data
center uses would be incompatible. Because the Overlay Zone applies only to industrial zoning,
no property in any other zone could qualify. Ex. 2 (Bill 25-09). Bill 25-09 states:
AN ACT to: Establish a Critical Digital Infrastructure Overlay Zone for the purpose of
directing Critical Digital Infrastructure Facilities and Critical Digital Infrastructure Electric
Substations to industrial lands in proximity to data conveyance infrastructure and other
industrial uses, while minimizing impacts to non-compatible uses and allowing for
development of industrial lands not included in the Critical Digital Infrastructure Overlay
Zone for other industrial uses.

1d.

13. Consistent with Charter § 305’s one-subject rule, Bill 25-09 stated a single, clear purpose:
The County Council of Frederick County, Maryland, finds it necessary and appropriate to
amend the Frederick County Code §§ 1-19-5.310, 1-19-8.402, and 1-19-8.403, and
establish § 1- 19-10.1100 to establish a Critical Digital Infrastructure Overlay Zone for the
purpose of directing Critical Digital Infrastructure Facilities and Critical Digital
Infrastructure Electric Substations to industrial lands in proximity to data conveyance
infrastructure and other industrial uses, while minimizing impacts to non-compatible uses
and allowing for development of industrial lands not included in the Critical Digital
Infrastructure Overlay Zone for other industrial uses.

1d.

14. The Council sent Bill 25-09 to the County Executive on September 3, 2025. Per Charter §

306, the County Executive, Jessica Fitzwater, had ten (10) days to veto Bill 25-09. Instead of

vetoing Bill 25-09, she approved it on September 12, 2025. Id. Bill 25-09 was subject to a 59-day

referendum period beginning November 1, 2025 (Bill 25-09°s effective date). Charter, § 308. No
one filed a referendum petition by December 30, 2025 (the 59™ day after its effective date); thus

Bill 25-09 remained in effect, and the Overlay Zone remained a part of the Zoning Ordinance.
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15. Next, under Md. Code Ann., LU §§ 3-201 et seq., the Planning Commission prepared the
CPA, an amendment to the Comprehensive Plan. Ex. 3 (CPA). The CPA identified the FDO
Property (and others in the Adamstown area) as suitable for data-center development under the
Overlay Zone. Id. at 1. On November 4, 2025, the Planning Commission certified the CPA to the
Council. Ex. 4 (Resolution 26-01). After public hearings, the Council approved the CPA with
changes, by Resolution 26-01 on January 20, 2026. Id. Because Resolution 26-01 was a planning
action, not a “law” enacted under the Charter, it was not subject to a County Executive veto under
Charter, § 306, or to the referendum period in Charter, § 308. It took effect immediately. /d.

16. The last step was zoning designations. After approving Resolution 26-01 and holding the
required hearings, the Council adopted Ordinance 26-01-001 on January 20, 2026, amending the
County Zoning Map to apply the Overlay Zone to the properties identified in the CPA, including
the FDO Property. See Ex. 1; Ex. 5 (Ordinance), Preamble. In adopting the Ordinance, the Council
found that the map changes in Exhibit A were consistent with the CPA, would create predictability
for both the community and the data-center industry, and would support other industrial land needs.
Id. The Council thus adopted the Ordinance to promote the County’s health, safety, order,
convenience, prosperity, and general welfare. /d.

17. The Ordinance implemented the Overlay Zone consistently with the Comprehensive Plan
and with State and County law. It took effect immediately on January 20, 2026. /d. Like the CPA,
the Ordinance was not subject to a County Executive veto or to referendum under the Charter.
Thus, by January 20, 2026, the County completed the three-step process that Bill 25-09 initiated.
Data-center development on the FDO Property should and would have proceeded thereafter but

for the BOE’s unlawful certification of the Petition.
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C. The Committee’s Tardy Efforts to Undermine the Legislative Process.
18. The Committee took no known legal action to stop Bill 25-09 during the legislative,
planning, and zoning process. The Planning Commission held multiple meetings on the proposed
amendment to the Comprehensive Plan in the latter half of 2025 and received public comment on
the proposed amendment during that same period. The period for public comment closed on
December 19, 2025.° On January 9, 2026, the Committee asked County Attorney Byron Black
whether the Ordinance was subject to referendum. Ex. 6 (Jan. 9, 2026, email from Funari to Black
et al.). Black responded that the County was researching the issue. /d. The County then retained
Timothy F. Maloney, Esq. (“Maloney”), to evaluate whether either the impending CPA or the
Ordinance could lawfully be referred. On January 20, 2026, armed with Maloney’s analysis, the
County Attorney advised the Council and the County Executive that:

The Office of the County Attorney is of the opinion that neither the Resolution [26-01, the

Comprehensive Plan Amendment] nor the Ordinance constitutes a ‘law’ within the

meaning of Charter §308 and therefore neither is subject to referendum [or County

Executive veto].

Ex. 7 (Jan. 20, 2026, Memorandum from B. Black to Council Members and County Executive)
(the “January 20, 2026, Memo”).

19.  In the January 20, 2026, Memo, Black concluded that the County would likely reject any
referendum petition directed at either or both the Ordinance and the CPA. Id. at 6. The January 20,
2026, Memo analyzed nine (9) sources, including the General Assembly’s grant of authority, the
Charter text, other county charters, the Charter’s legislative process, effective date and
codification, the nature of the challenged actions, judicial guidance, historical practice, and
distinctions in state law. The County Attorney explained that the Ordinance was not subject to

referendum because:

See https://frederickcountymd.gov/9128/Critical-Digital-Infrastructure-Overlay-.
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Maryland General Assembly authority grant: The County Attorney observed the
Maryland Assembly’s grant of authority as reflected in MD Code, Local
Government §9-205 specifically authorized local voters to reserve in the charter the
power of referendum over “a local law enacted by the county council” and that the
charter “specify ‘(i) what types of local laws may be petitioned to a referendum;
and (i1) whether a part of a local law may be petitioned to referendum.” Id. The
Frederick County Charter, as expressed above in § 308, limited referendum to “‘a
law, or part of a law, enacted pursuant to this Charter,’ and situates that power within
the legislative provisions of Sections 301-310 which govern the enactment of laws
exclusively through written bills.” Id. The fact that “law” was narrowly defined,
the County Attorney stated, was the result of a “deliberate choice to restrict
referendum to those enactments processed as bills under the Charter’s legislative
procedures.” Id.

Text of the Charter Referendum Provision: The County Attorney
reviewed §308 of the County Charter and noted that the term “law” was not defined.

Contrast with Other County Charters:  After noting that the term “law” was
not defined in the Frederick County Charter, the County Attorney compared the
content of the Frederick County Charter to other county charters, noting that where
the term “law” was defined, referendum authority was broader, because “most
counties reserve to the voters the power of referendum over laws, ordinances or
legislative acts enacted by the county council[.]” /d., p. 3. In counties with charters
that do not define “law” to include ordinances and other legislative acts, the County
Attorney concluded, “The absence of such inclusive definition in the four counties
[Cecil, Dorchester, Frederick and Montgomery] suggests a more limited scope,
where only true legislative acts (not resolutions or ordinances) are referable.” Id.

Legislative Process in the Charter: The County Attorney traced how the Charter
allows for enacting “legislation” and “laws.” The County Attorney noted, as
Quantum lays out in its Complaint, incorporated herein as Exhibit 1, that per §305
of the Charter, laws may only be enacted by written Bill and” Bills must be read,
and formatted in the manner they will appear when become law.” Id., p. 4. After
enactment, a Bill is subject to veto, and if not vetoed, become codified in the County
Code. Id. The County Attorney stated that neither the Ordinance nor the CPA was
introduced or enacted as a Bill, but rather, each was “adopted through separate
procedures established by the County Council.” 7d.

Effective Date and Codification: The Charter at §307 provides that laws take
effect 60 calendar dates after enactment unless referred to a referendum. The
Resolution and Ordinance “became effective upon signature by the County
Council” on January 20, 2026 “consistent with the Council’s standard practice.” Id.
§310 of the Charter requires “local laws of general application” to be codified in
the Code of Frederick County. Ordinances and Resolutions are not codified. /d.

12



Ex. 7, pp. 1-6.

Nature of the Actions: The County Attorney observed that the Resolution
“approves an amendment to the Livable Frederick Comprehensive Plan” and that a
comprehensive plan is a “policy document” not a regulatory law and that the
Ordinance implements zoning changes to the Zone, but the Ordinance was not
enacted as a Bill per the Charter at §§301-310. Id., p. 4.

Judicial Guidance on Charter Interpretation:  Appropriately, the County
Attorney also looked at the Maryland courts to see how it would address the issue
analyzed in the memorandum. The County Attorney’s Memorandum relied on two
(2) key cases: (1) Town of Bel Air v. Boldt, 487 Md. 354 (2024) and Prince George’s
County v. Thurston, 479 Md 575 (2022). In Town of Bel Air, supra , the Maryland
Supreme Court declared the process used to interpret municipal charters, noting
that the process is identical to that used to interpret statutes: The Court will not
“divine legislative intention contrary to the plain language of the charter provision
or judicially inset language to impose exceptions, limitations, or restrictions not
evident from the plain language” and if the language of the charter is unambiguous
and clearly consistent with the charter purpose the Court’s inquiry ends and the
provision at issue will be applied as written. In Prince George’s County, supra, the
Court applied the Town of Bel Air analysis to determine that a resolution was not a
law, as is the case here. Id. p. 5.

Historical and Practical Context: The County, since adoption of the County
Charter in 2015, has never treated resolutions or ordinances as “laws” subject to the
referendum process. The Charter Commission discussions “contain no indication
that the drafters intended resolutions or ordinances to be considered ‘laws’ for
referendum purposes [;]” Id., p. 5.

State Law Distinction: Per the Maryland Code, LU Article at § 1-101(t),
“zoning law” “means the legislative implementation of regulations for zoning by a
local jurisdiction”; and “includes a zoning ordinance, zoning regulation, zoning
code and any similar legislative action to implement zoning controls in a local
jurisdiction.” Id., p. 6 (emphasis in original). The County Attorney stated, “Zoning
law” as used in the provision refers to the county zoning code and “applies to state
statutory references and does not control or override the Frederick County Charter’s
narrower usage of ‘law’ within its own legislation.”

20. On January 21, 2026, the day after the Council adopted the Ordinance, the Committee

asked Wagner

(Jan. 21, 2026,

#1976835v1
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for an advance sufficiency determination under Md. Code Ann., EL § 6-202. Ex. 8

email from the Committee to Wagner). The email had two attachments: (1) a sample
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page of the Local Referendum Petition; and (2) an illegible copy of the Ordinance with a photocopy

of the Map. Id. The Map noted its effective date as January 20, 2026. /d. The Petition sample states:

-

Ve, the undersigned voters of Frederick

County, hereby petition to refer Crdinance 26-01-001

ﬂornéuehensiva Zoning for the Critlcal Digilal Infrasbructure Overlay Zone
-An Element of the Livable Frederick Comprehansive Flan

(Bill or Ordinance number and title) to a wvote of
the registered voters of the County for approval or
rejection at the next general election.

21. Two days later, BOE responded in a memorandum to the Committee (the “January 23
Memo”), Ex. 9:

As Election Director for the Frederick County Board of Elections ("Board"), I reviewed
the Petition pursuant to Maryland Election Law §6-202 in consultation with counsel for
the Board, and the Petition is sufficient as to format only. An advance determination
relates to format only, and approval of the format of a referendum petition does not
constitute a binding determination that "the use of [the] petition for the subject matter of
the petition is ... authorized by law." See Maryland Election Law§ 6-206(c)(5)(1).
Under the pertinent provisions of the Maryland Election Law Article, I am not permitted
to decide the legal sufficiency of the petition's subject matter until after the filing of the
petition with signatures. See Maryland Election Law§ 6-206(a). Please note, however,
the County Attorney has advised the Frederick County Council and the County Executive
that the subject matter of your petition--Ordinance 26-01-001-is not a "law" subject to
referendum under the County Charter.

Furthermore, neither the election director nor the Board have the authority to determine
whether an ordinance is a local law at this time.

22. On March 18, 2026, based on reports from The Frederick News-Post, County Executive
Jessica Fitzwater and Council President Brad W. Young urged the BOE to determine whether the
Committee had first cleared the signature threshold before addressing legal sufficiency. Ex. 10
(Mar. 18, 2026, letter from Frederick County to Wagner). They did not ask BOE to ignore the
County Attorney’s opinion. /d.

23. On March 19, 2026, 59 days after the Council adopted Resolution 26-01 and the Ordinance,
both of which took effect immediately on January 20, 2026, the Committee submitted the Petition
to the BOE. Ex. 11 (Information Page for Local Referendum Petition). The Committee claimed it

had gathered more than 22,000 signatures. /d.
14
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24.

D. BOE Ignored Legal Advice and Certified the Petition.

On March 20, 2026, the County’s outside counsel, Maloney, told BOE that, “The law is

clear that Ordinance 26-01-001 is not subject to referendum.” Ex. 12 (Mar. 20, 2026, letter from

Maloney to Wagner). He explained that the Ordinance: (1) implemented the Overlay Zone through

zoning procedures; (2) was never presented to the County Executive for signature or veto; and (3)

took effect immediately—without any 59-day referendum window. /d. He wrote at /d.:

25.

The County Council is required to hold a public hearing on the application for
amendment to the map or floating zone. The application shall be deemed denied if the
Council has not approved it within 90 days of the conclusion of the public hearing. (§1-
19-3.110.3(B)(3). There is no presentation of the approved amendment to the county
executive for signature or veto. Denials by the Council are subject to appeals to the
circuit and appellate courts. (§1-19-3.110.8) (There is, of course, no such direct
appellate process for laws enacted by the County Council and signed into law by the
County Executive.)

Amendments to a map or floating zone are not subject to the Charter's requirements to
enact a "law." Ordinance 26-01-001 is not "a written Bill." The Ordinance is not
presented to the county executive for signature or veto. The Ordinance takes effect
immediately, and not after 59 days, allowing no time for a referendum signature drive
before its effective date.

Maloney further explained that Charter, §§ 301-310 govern “[I]aws enacted pursuant to the

Charter,” while the Ordinance was instead “an administrative, quasi-legislative enactment

governed by state law.” Id. at 3. Relying on Prince George’s County v. Thurston, 479 Md. 575

(2022), he concluded that the Ordinance plainly was not a referable law under Charter, § 308. /d.

26. BOE however disregarded that advice and instead, on April 3, 2026, BOE stated:
Dear Mr. Black,
The Frederick County Board of Elections has verified all signatures on your petition
submission from March 19, 2026. Inrelation to the Petition for Referendum of Frederick
County Council Ordinance 26-01-00, the verification process at the Frederick County
Board of Elections confirmed the following:
Number of signatures processed: 24,053
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Number of valid signatures: 21,029
Number of invalid signatures: 3,024

It has been determined that you have gathered enough valid signatures to exceed the
threshold for signatures (signed by 7 percent of the County's qualified voters). That
number calculated to be 15, 611 as set forth in the Frederick County Charter section
308.

There is a presumption that a petition is sufficient unless there is a finding or
determination of a deficiency.

Under EL 6-206 (b)--- Unless a determination of deficiency is made under subsection
(c) ... the chief election official shall (1) make a determination that the petition, as to
matters other than the validity of signatures, is sufficient.
I have reviewed each number under EL 6-206 subsection (c) and there is no deficiency
under 1, 2, 3,4 and 6. However, as the chief election official, based on the advice of legal
authority (Board Counsel) I am unable to make a determination that the petition is not
authorized by law under EL 6-206 (c) (5) (i). In short, since there is a presumption of
sufficiency, unless a determination of a deficiency is made, and I am unable to make a
determination of a deficiency, the petition is sufficient for purposes of EL 6-206. The
Frederick County Board of Elections will inform the Frederick County Council and the
Frederick County Office of Law of the final disposition of the petition.

Ex. 13 (Apr. 3, 2026, letter from BOE to S. Black).

27.  BOE Director Wagner, notified the County Attorney of her decision on April 3, 2026.

Ex. 14 (Apr. 3, 2026, letter from Wagner to B. Black).

28.  Plaintiffs filed their three-count Petition for Judicial Review/Complaint on April 13, 2026.

In Count I, FDO sought judicial review under Md. Code Ann., EL § 6-209(a) because BOE erred in

not concluding that the Ordinance is not “a law, or part of a law, enacted pursuant to the Charter,”

and because BOE failed to comply with applicable election law. In Count II, Cassity sought

declaratory relief under Md. Code Ann., EL § 6-209(b) on the same grounds. In Count III, Plaintiffs

jointly sought mandamus under Rule 17-501 compelling BOE to comply with the Election Law.
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III. Legal Concerns Governing the Court’s Resolution of the Petition for Judicial Review.
29. The Court’s analysis of whether the BOE complied with the Election Law when it certified
the Petition turns on settled Maryland principles governing referendum, charter interpretation,
zoning authority, and judicial review of election-official decisions explained hereinafter.
A. The Standard for Review of Petitions for Judicial Review.

30. Md. Code Ann., EL § 6-209 authorizes persons like Plaintifts aggrieved by the BOE’s April
3, 2026, decision to certify the Petition to seek judicial review, and empowers the court to grant
“relief it considers appropriate to ensure the integrity of the electoral process.” See also Md. State

Bd. of Elections v. Ambridge, 489 Md. 404, 423 (2025). Section 6-209 also permits declaratory

relief if requested by a registered voter. Maryland law permits administrative judicial review and
a declaratory judgment when, as here, the declaratory claim tracks the legal issues presented by

the judicial-review claim. See Venter v. Bd. of Educ., 185 Md. App. 648, 686 (2009).

31.  Plaintiffs raise questions of law which the Court reviews de novo, without deference to the

BOE. See Gray v. Howard County Bd. of Elections, 218 Md. App. 654 (2014). The Court must

determine for itself whether BOE complied with the Election Law which requires that it determine
whether the Ordinance is referable under the Charter, the Elections Law has the presumption of
sufficiency and whether the Petition was valid. /d.

B. The Test Used to Evaluate the BOE’s/Wagner’s Decision.
32.  In determining whether a local government correctly exercised its authority, Courts apply
a three-part analysis considering: (1) the nature of the governmental action at issue, (2) the source
of the authority for that action, and (3) whether the action was correctly undertaken within that

grant of authority. See Angel Enters., Ltd. P’ship v. Talbot Cnty., 474 Md. 237, 259-60 (2021); K.

Hovnanian Homes of Md., LLC v. Mayor of Havre de Grace, 472 Md. 267, 288-92 (2021); Town
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of Bel Air v. Boldt, 487 Md. 354, 367-70 (2024). In Town of Bel Air v. Boldt, 487 Md. 354 (2024),

the Maryland Supreme Court demonstrated how the Court applies that framework to referendum
cases. In Boldt, the Court addressed the town’s decision to reject a referendum petition under its
municipal charter because the petition’s text conflicted with the requirements of the town’s charter.
The citizens sued and the Circuit Court ordered the town to certify the petition.® After both parties
appealed, the Supreme Court granted certiorari. In the opinion’s first line at 358, the Court stated:
In Maryland, a municipal local government must exercise its authority to undertake
particular action in accordance with controlling law. Sometimes, the controlling law is a
statute in which the General Assembly directs that a particular municipal action be
undertaken in a specific manner. In other instances, the General Assembly may simply
authorize the municipality to act in accordance with the authority granted by its municipal
charter.
33.  Under a section entitled “Municipal Referendum on a Zoning Ordinance — All Roads
Lead to the Municipal Charter” (emphasis in the original), and after citing to the standard
articulated above for evaluating “the correctness of a municipal legislative body’s action”, the
Court stated that the General Assembly expressly provided that the adoption of a zoning regulation
such as comprehensive rezoning is subject to a right of referendum may be provided in a municipal
charter. Id., 368 (emphasis added). The Court stated at Id., 369:
A citizen's right to petition for referendum of a municipal zoning regulation is a right that
arises solely under the municipal charter. Other types of municipal referendum petitions

are governed by state statutes, and in such instances, any applicable charter provisions must
be construed consistently with the statutory directives. For example, the General Assembly

6 Boldt concerned changes the town proposed to the comprehensive zoning plan it adopted in 2022.

An owner of five (5) properties in the town which the proposed changes would impact organized a petition,
but the petition did not mention the ordinance at issue or request that it be submitted to a referendum vote
in the town election. It also contained an error which the petitioner tried to address when it resubmitted the
petition for the Board’s review. The Board, at a meeting, determined that the petition did not comply with
the town’s charter requirements for referendum and rejected the petition. The petitioner sued and the Circuit
Court overruled the Board. Both parties appealed. Procedurally, the case differs from this case as the
petitioners sued the town and asserted claims for declaratory judgment and mandamus. The Court’s ruling
was based on Rule 2-501, not Title 7 of the Rules as it is here. The analysis, however, is applicable given
that the Court provided a roadmap for assessing whether an issue is subject to referendum.
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has provided certain statutory rights and associated procedures that govern municipal
annexation referenda, see LG §§ 4-409 through 4-413, and municipal referenda on charter
amendments, see LG §§ 4-304, 4-305, 4-307.

34, The right for qualified citizens to petition for referendum “arises entirely from the
municipal charter.” Id. Although municipal and county charters may differ, courts use the same
statutory-construction analysis to determine whether a charter or other law grants citizens the
referendum right they seek:

We interpret the provisions of a charter using the same canons of construction that we use
to interpret statutory language. See, e.g., Bennett, 485 Md. at 484; Prince George's County
v. Thurston, 479 Md. 575, 586, 278 A.3d 1251 (2022). "To discern legislative intent, we
first assign the words of the charter provision their ‘ordinary and natural
meaning." Thurston, 479 Md. at 586-87 (quoting /20 W. Fayette St., LLLP v. Mayor &
City Council of Baltimore City, 413 Md. 309, 331, 992 A.2d 459 (2010)). We "will not
divine a legislative intention contrary to the plain language of the charter provision or
judicially insert language to impose exceptions, limitations, or restrictions not evident in
the plain language." Id. at 587 (cleaned up); see also Lockshin v. Semsker, 412 Md. 257,
275,987 A.2d 18 (2010) ("We neither add nor delete language so as to reflect an intent not
evidenced in the plain and unambiguous language of the statute, and we do not construe a
statute with forced or subtle interpretations that limit or extend its application." (cleaned
up)). If the language "is unambiguous and clearly consistent with the" charter provision's
"apparent purpose, our inquiry as to legislative intent ends ordinarily and we apply the"
charter provision "as written, without resorting to other rules of construction." Bennett, 485
Md. at 485. As discussed below, we determine that the provisions pertaining to petitions
for referendum in the Charter are plain, clear, and unambiguous. Accordingly, we need not
discuss other canons that we routinely utilize when we reach a contrary result.

Town of Bel Air v. Boldt, 487 Md. 354, 370 (2024).”

C. Other Legal Considerations: (1) the Enactment of Legislation and the Right to
Petition for Referendum under the Charter; (2) the County’s authority to
amend the Plan through its Zoning Authority; and (3) the Elections Law
Governing the BOE’s decision.

35.  To resolve the question of whether the BOE properly certified the Petition, the Court also

must consider: (1) the enactment of legislation and the right to refer issues to voters under the

7 See also Kemp v. Nationstar Mrtg. Ass’n, 248 Md. 1, 13 (2020), the principles of statutory
construction, which avoids interpretations that lead to absurd results, requires the consideration of three
factors: (1) text, (2) purpose, and (3) consequences.
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Charter; (2) the County’s authority to amend the Comprehensive Plan through its zoning authority;

and (3) the Election Law governing the BOE’s decision. The following addresses each in turn.

36.

1. Enactment of Legislation in Frederick County and the Right to Petition
for Referendum per the Charter.

The County is a Charter County. In Maryland:

"[A] charter or form of government" (the terms being equivalent), which the voters of
Baltimore City or any county may adopt under Art. XI-A, § 1 is, in effect, a local
constitution which forms the framework for the organization of the local government; it is
"the instrument which establishes the agencies of local government and provides for the
allocation of powers among them." Ritchmount Partnership v. Board, supra,283 Md. at
58. A charter, in essence

"creates the body politic and corporate, contains the municipal powers and gives
the form of municipal organization, locates the corporate boundaries and wards or
other subdivisions, classifies and distributes the powers and duties of the various
departments, boards and officers, and provides the manner in which the several
powers shall be exercised." 2 E. McQuillan, Municipal Corporations § 9.03 (3rd
ed. 1979).

A charter is thus a permanent document intended to provide a broad organizational
framework establishing the form and structure of government in pursuance of which the
political subdivision is to be governed and local laws enacted. It is the organic, the
fundamental law, establishing basic principles governing relationships between the
government and the people, and among the various governmental branches and bodies.

Cheeks v. Cedlair Corp., 287 Md. 595, 606-607 (1980).

37.

The Charter describes legislation enactment at §§ 305, 306, and 307. Section 305 states

that “laws” must arise from a “written Bill”, must embrace one subject which shall be described

in the title, may be introduced by one or more council members, be subject to vote on the date

produced, and then subject to public vetting, over the course of weeks, including public hearings.

Thereafter the Council subjects the Bill, whether amended or not, to a vote. A Bill must be enacted

within 90 days, or it is void. The County Executive has ten (10) days to veto a Bill enacted and

delivered to it, and, if not vetoed, it is approved. Charter, § 306(a). Once approved, it takes effect

as provided in the Charter. See Charter, § 306(b); § 307.
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38. The County citizens expressed the right to refer legislation in the Charter, § 308:®
(a) Except for the following, a law, or part of a law, enacted pursuant to this Charter
may be referred to the voters for approval upon the filing of a petition signed by
seven percent of the registered voters of the County:
(1) A law imposing a tax;
(2) A law appropriating funds for current expenses to maintain the Government;
(3) A law prescribing Council Districts; and
(4) A law adopting a Compensation Review Commission.
39. Thus, the citizens of the County limited the right to referenda to “a law, or part of a law,
enacted pursuant to this Charter[.]” Id. The Charter does not define the term “Law.” Anyone
submitting a petition for referendum for challenging the “law or part of a law enacted pursuant to

this Charter” must submit the petition within 59-days following enactment. Charter, § 308(c).

2. The County’s Authority to Amend the Plan.

40. Since the Ordinance was merely an attempt to adopt the Map, which, consistent with the
Comprehensive Plan, provided a visual representation of the Overlay Zone in relation to its

surrounding properties, the Court must also consider the County’s authority to implement zoning

8 The “right to refer” relates to a “referendum” which is the “power to direct legislation through the

exercise of which the people of a state or political subdivision may approve or reject an act or other measure
passed by a legislative body.” Ritchmount Partnership v. Board of Supervisors of Elections, 283 Md. 48,
60 (1978). Referenda are “an integral component of the legislative process whenever authorized.” Id., at
61. In Maryland citizens of charter counties can reserve to themselves the power to refer legislation. /d., at
64. The Legislature codified the mandate in MD Code Ann., Local Gov., § 9-205 which states:

(a)

(D The voters of a charter county may reserve in the charter the power of referendum
by which they may submit a local law enacted by the county council, by petition,
to the voters for approval or rejection.

2) The charter shall specify:

(1) what types of local laws may be petitioned to referendum; and
(i1) whether a part of a local law may be petitioned to referendum.
(b)

(D Subject to paragraph (2) of this subsection, in implementing procedures that relate
to the power of referendum, the charter or the local laws shall provide adequate
details as to time, notice, and form.

2) The initial notice of a referendum vote shall be given at least 30 days before the
election.
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plans and maps pursuant to the authority the Maryland Constitution and the Land Use Article

delegated to the County. See Cnty. Council of Prince George’s Cnty. v. Zimmer Dev. Co., 444 Md

490, 503-04 (2015) (“Maryland, like its sister states, delegates to local political subdivisions the
authority to regulate land use.”)

41. As a charter county, the Maryland Constitution, and the Land Use Article of the Maryland
Code mandate that the County must have a zoning authority to recommend zoning boundaries,
districts, and regulations and it must have planning and zoning authority that adopts

comprehensive plans. MD Code Ann., LU §§ 3-101, 1-405, 1-406. In Dzurec v. Cnty Bd. of

Comm’rs, 482 Md. 544 (2022), the Maryland Supreme Court stated at 553-554:

In Maryland, counties and municipal corporations having planning and zoning authority
are required to adopt a "comprehensive plan." Md. Code (2012 Repl. Vol., 2022 Supp.),
LU ("LU") §§ 1-405, 3-101. "Plans are developed to guide the implementation of LU
controls and zoning in a rational way that is beneficial to the public." County Council of
Prince George's County v. Zimmer Dev. Co., 444 Md. 490, 520, 120 A.3d 677 (2015)
(citations omitted). A comprehensive plan generally applies to a substantial area and is the
product of years of long study and public input. /d. at 520-21. Under State law,
the comprehensive plan must include certain elements, including community facilities,
LU, sensitive areas, water resources, and transportation elements. See LU §§ 1-406(a), 3-
102(a). The preparation of acomprehensive planis undertaken by the planning
commission of the local jurisdiction and presented to the local legislature for
adoption. See LU §§ 1-406(a)(1), 1-415(b), 3-102(a), 3-202(a). The legislative body is
required to adopt a comprehensive plan by legislative act. Once a local jurisdiction adopts
a comprehensive plan, it may then adopt zoning, development, and subdivision regulations
to implement the plan. See LU §§ 1-415(b), 3-303(b). The local jurisdiction is also required
to review its comprehensive plan "[a]t least once every 10 years. . . and, if necessary, revise
or amend" the plan to ensure that it includes the elements and visions required under State
law. LU §§ 1-416(a), 3-301

42. The County adopted the Land Use Article in the Charter, Article 6 (Land Use), which
states:

601. Adoption of Land Use Article of the Annotated Code of Maryland

(a) It is the policy of Frederick County that the provisions of the Land Use Article of
the Annotated Code of Maryland that governed land use in the County prior to the
Effective Date of this Charter shall continue to apply as if they have been codified
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in the Code of Public Local Laws of Frederick County on the Effective Date of the
Charter.

(b) By 2016 the provisions that were considered applicable to the County on the
Effective Date of the Charter shall be codified in the Code of Public Local Laws of
Frederick County.

(c) It is the policy of Frederick County that whenever the provisions of the Land Use
Article are revised by the Maryland General Assembly and the revisions would, in
the absence of the adoption of this Charter, impact and affect land use in the County,
the revised provisions are to be promptly adopted by the County and codified in the
Code of Public Local Laws of Frederick County.

(d) Subsections (a), (b) and (c) of this section shall continue to remain in effect until
this section is amended.

(e) This section is not intended, nor shall it be construed, to prohibit the County from
complying with any requirement of State law that conflicts with the provisions of
this section.

43.  Before the County adopted the Charter, neither the Land Use Article nor any other source
of law conferred on County voters any power to subject zoning map decisions to referendum.
Nothing changed when the County adopted the Charter. Neither the Charter nor the Land Use
Article created such power, and this Court should not infer one where the governing law pointedly
withholds it. The statutory scheme says what it means: the County’s transition to charter status did
not authorize voters to overturn zoning map amendments by referendum.
44, The point follows directly. Chapter 1-19 of the County Code—not the Charter—governs
the County’s zoning authority because the State delegated that authority through the Land Use
Article. Since becoming a charter county, the County has exercised zoning authority under that
same statutory and code-based framework, and no Charter provision or other enactment has ever
vested the electorate with referendum power over those decisions. The County Zoning
Administrator administers and enforces the zoning provisions of the County Code. Fred. Co. Code
§ 1-19-2.100. Section 1-19-3.110 confirms as much:

The zoning map may be amended by changing the zoning district boundaries or by

changing from one zoning district to another. A zoning map amendment may be

accomplished through an individual zoning map amendment, comprehensive zoning or
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rezoning, or a floating zone reclassification. This section establishes procedures for the
zoning map amendment and floating zone reclassification.

45.  Accordingly, the Council retains the ultimate authority to change zoning through the
planning and zoning procedures the County Code prescribed under the State’s delegation in the
Land Use Article. Those procedures are neither informal nor optional. Any zoning map amendment
must conform to the Comprehensive Plan, which the Planning Commission recommends, and the
Council adopts after its own public process and input. The Council may revise the Planning
Commission’s recommendation as it deems appropriate, and the adopted Comprehensive Plan then
supplies the controlling framework for future zoning decisions. That is the process the law
requires—and it leaves no room for referendum.

3. Applicable Elections L.aw.

46. Title 6 of MD Code Ann., EL, addresses petitions for referendum and, except as provided
therein, “applies to any petition authorized by law to place the name of an individual or a question
on the ballot[.]” MD Code Ann., EL § 6-201 defines the information the petition requires. MD
Code Ann., EL, §§ 6-206 and 6-208 govern the BOE’s actions upon receipt of a petition for
referendum.

47. Section 6-206 states:

(a) Promptly upon the filing of a petition with an election authority, the chief election
official of the election authority shall review the petition.
(b) Unless a determination of deficiency is made under subsection (c) of this section,
the chief election official shall:
1) make a determination that the petition, as to matters other than the validity
of signatures, is sufficient; or
2) defer a determination of sufficiency pending further review.
(¢) The chief election official shall declare that the petition is deficient if the chief
election official determines that:
0} the petition was not timely filed;
2) after providing the sponsor an opportunity to correct any clerical errors, the
information provided by the sponsor indicates that the petition does not
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(d)
(e)

satisfy any requirements of law for the number or geographic distribution
of signatures;

3) an examination of unverified signatures indicates that the petition does not
satisfy any requirements of law for the number or geographic distribution
of signatures;

“) the requirements relating to the form of the petition have not been satisfied;

5 based on the advice of the legal authority:

(>i) the use of a petition for the subject matter of the petition is not
authorized by law; or
(ii)  the petition seeks:

1. the enactment of a law that would be unconstitutional or the
election or nomination of an individual to an office for which
that individual is not legally qualified to be a candidate; or

2. a result that is otherwise prohibited by law; or

(6) the petition has failed to satisfy some other requirement established by law.

A determination under this section may not be inconsistent with an advance

determination made under § 6-202 of this subtitle.

Notice of a determination under this section shall be provided in accordance with §

6-210 of this subtitle.

48. Section 6-208 states what the Board must do after verifying and counting signatures:

(@

(b)

(©)
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At the conclusion of the verification and counting processes, the chief election

official of the election authority shall:

0} determine whether the validated signatures contained in the petition are
sufficient to satisfy all requirements established by law relating to the
number and geographical distribution of signatures; and

2) if it has not done so previously, determine whether the petition has satisfied
all other requirements established by law for that petition and immediately
notify the sponsor of that determination, including any specific deficiencies
found.

If a petition sponsor’s ballot issue committee fails to provide proof of filing the

report required under § 13-309(e) of this article, the chief election official may not

certify the petition.

If the chief election official determines that a petition has satisfied all requirements

established by law relating to that petition, the chief election official shall certify

that the petition process has been completed and shall:

1) with respect to a petition seeking to place the name of an individual or a
question on the ballot, certify that the name or question has qualified to be
placed on the ballot;

2) with respect to a petition seeking to create a new political party, certify the
sufficiency of the petition to the chairman of the governing body of the
partisan organization; and

3) with respect to the creation of a charter board under Article XI-A, § 1A of
the Maryland Constitution, certify that the petition is sufficient.
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(d) Notice of a determination under this section shall be provided in accordance
with § 6-210 of this subtitle.

49.  MD Code Ann., EL, §§6-206 6-208 contain no discretionary language to allow the BOE to
certify a petition and to move forward with a referendum because the BOE director could not

determine deficiency. Rather, they contain a directive to determine deficiency. /d.; see also Anne

Arundel Cnty. v. 808 Bestgate Realty, LLC, 479 Md. 404, 426 (2022).

IV.  Analysis
50.  Applied to the undisputed record, those principles compel one result: BOE’s certification
of the Petition was unlawful and must be vacated.
A. Count I, Judicial Review of the BOE Decision Per MD Code Ann., EL. § 6-
209(A): BOE’s Certification Cannot Stand Because the Ordinance Is

Not Referable Under Charter, § 308, the Election Law Required BOE to Reject
the Petition as Legally Deficient and the Petition was facially defective.

51.  BOE’s certification was erroneous for three independent reasons. First, the Petition targets
an enactment that the Charter does not make referable. Second, BOE did not do what the Election
Law required before certifying the Petition. Third, the Petition was misleading and defective. Each
error requires reversal; together they leave no lawful basis for BOE’s decision.

1. The nature of the governmental action confirms that the Ordinance is
a zoning implementation measure, not a referable Charter law.

52. Under Hovnanian and Boldt, the Court begins with the substance of the governmental

action at issue. Here, nature of the BOE’s action was administrative — to evaluate the Petition for
compliance with applicable Election Law, an evaluation which necessarily requires consideration
of whether the subject of the Petition was referrable as a threshold issue. The Petition does not
(nor could it) challenge Bill 25-09—the enactment that created the Overlay Zone by written bill

and amended the County Code as the Petition was filed well after Bill 25-09 took effect. Nor does
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it challenge Resolution 26-01, which amended the Comprehensive Plan to identify the properties
eligible for the Overlay Zone (nor could it have as Resolution 26-01 took effect immediately on
January 20, 2026). The Petition instead targets the Ordinance, the ultimate step in the County’s
calculated and deliberate three-part process to limit where data centers could operate in the County,
which mapped the Overlay Zone onto properties the Comprehensive Plan already identified as
appropriate (compatible) for mapping.

53.  Insubstance, then, the Ordinance is not a free-standing exercise of legislative power under
the Charter. It is a zoning map amendment that plainly implements a land-use framework the
Council previously adopted through Bill 25-09 and Resolution 26-01 after public hearings and
planning review.” That matters. Maryland courts do not decide referability by label. They examine
the actual governmental action. See Angel Enters., 474 Md. at 259-60. When the Court does that
here, the Ordinance is unmistakably an implementation measure within the County’s zoning
process—not a referable “law, or part of a law, enacted pursuant to this Charter.”

2. The Source of the BOE’s Authority.

54. The second step asks where the BOE drew its authority for the action at issue. The BOE’s
authority, as stated above, emanates from the Election Law. The BOE, however, cannot fulfil the
mandate in a vacuum and to determine whether the Petition was adequate needed to understand
the subject of the Petition — the Ordinance. Thus, the BOE also needed to understand the origin of
the legislation at issue as the Ordinance also did not arise in a vacuum, but was part of the County’s
deliberate three-step process on data center location. For Bill 25-09, the answer is straightforward:

the Council enacted a written bill under Charter §§ 305-307, the County Executive approved it

See https://frederickcountymd.gov/9128/Critical-Digital-Infrastructure-Overlay-
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(when she could have vetoed it), and the Charter’s referendum period ran without a petition for
referendum. The Ordinance followed a different legal path. The County adopted it under the Land
Use Article and the Frederick County zoning code as the map-implementation necessary to apply
the Overlay Zone to the properties identified in the Comprehensive Plan, exactly as it would have
done before the County became a charter county. See Charter, Art. 6.

55. That distinction is dispositive. The Land Use Article delegates planning and zoning
authority to the County, including the authority to adopt and amend comprehensive plans and
zoning maps. The County exercised that authority here through the involvement and
recommendations of the Planning Commission (Ex. 2), the enactment of the CPA (Resolution 26-
01) (Ex. 3), and the enactment of the Ordinance. Because the Ordinance was enacted from that
delegated State-law land use framework—not from the Charter’s bill enactment provisions—it
does not fall within the limited class of laws subject to any Charter, § 308’s referendum right. See

Boldt, 487 Md. at 369-70; Prince George’s County v. Thurston, 479 Md. 575, 586-87 (2022).

3. BOE Incorrectly Implemented the Election Law.

56. The third step asks whether BOE correctly exercised its authority and responsibility under
the Election Law. It did not. BOE must review petitions and certify them only when a petition
satisfies “requirements established by law” and “all other requirements established by law” Md.
Code Ann., EL §§ 6-206(c) 6-208(a)(2). But BOE cannot lawfully certify a petition directed at a
measure that is, as a matter of law, not referable in the first place. And it cannot avoid that
conclusion (as it did) by declining to decide whether the petition is legally deficient. Nor can it
ignore the Petition’s facial defects. BOE’s certification thus failed for all three reasons. It is easy
to see why: given the magnitude of the issue, the BOE’s competing obligations on the eve of the
primary and general elections, and the substantial economic consequences for the affected property
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owners, the BOE effectively left the question of legality to the courts by disclaiming any authority
to decide it. This is understandable. The Election Law allows for expedited review and resolution
by the Maryland Supreme Court in a way that timely allows for final determination of whether the
referendum appears on the General Election ballot. MD Code Ann., EL § 6-209. But the
Legislature did not intend for the BOE to allow referenda on acts not subject to referenda or not
make decisions on deficiency based on legal threshold issues or facial deficiencies of the Petition.

a. The Ordinance is not referrable under the Charter, §308.

57. The Ordinance is not, and never was, “a law, or part of a law, enacted pursuant to this
Charter.” Charter, § 308. The Charter reserves referendum for enactments that proceed through its
bill-enactment mechanism. Bill 25-09 did exactly that: it originated as a written bill, was presented
to the County Executive, became subject to veto, and remained open to referendum during the
Charter’s 59-day waiting period for a referendum petition. The Ordinance was none of those
things. It did not amend the County Code. It was not subject to veto. It took effect immediately.
And it functioned only to map the already-created Overlay Zone onto properties the CPA already
identified. On its face and in operation, the Ordinance falls outside of enactment pursuant to
Charter, § 308.

58. That conclusion is consistent with Maryland law. Per Boldt, any referendum right arises
from the charter and must be measured against the charter’s text. 487 Md. at 369-70. In Thurston,
the Court likewise emphasized that courts may not expand a charter’s referendum power beyond
its plain terms. 479 Md. at 586-87. Here, the Charter’s text is narrow, and the Ordinance does not
fit within the Charter’s plain text. The Committee cannot convert a zoning implementation measure

into a referable Charter law simply by calling it a referrable “ordinance.”
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59. The County used the Ordinance to conduct the final map-implementation step in a
coordinated planning and zoning process. That is precisely the kind of land use decision Maryland
law, through the Land Use Article and Maryland Constitution, assigns to the local zoning
framework, not to the ballot box. Because the Petition sought referendum of a non-referable act,
the BOE had no authority to certify it. Bill 25-09 was referrable because it was a legislative
enactment under the Charter; Resolution 26-01 and the Ordinance were not and thus neither was a
“law, or part of a law” enacted through the Charter, but instead constituted the lawful
implementation of zoning authority under the Land Use Article and the Frederick County Code.
There is no tenable basis for treating the Ordinance as subject to referendum. Certifying the
Petition was therefore legal error.

b. The Election Law does not contain a presumption of sufficiency.

60. The BOE compounded its first error by misreading the Election Law. In its letter of April

3, 2026, letter, the BOE did not conclude that the Petition was authorized by law. Instead, it said

only that it could not determine that the Petition was “not authorized” and therefore treated the

Petition as sufficient based on a supposed “presumption of sufficiency.” Ex. 12. The BOE wrote:
However, as the chief election official, based on the advice of legal authority (Board
Counsel) I am unable to make a determination that the petition is not authorized by law
under EL 6-206 (¢) (5) (1). In short, since there is a presumption of sufficiency, unless a
determination of a deficiency is made, and I am unable to make a determination of a
deficiency, the petition is sufficient for purposes of EL 6-206.

61. The statute contains no such presumption. If, based on the advice of the legal authority,

“the use of a petition for the subject matter of the petition is not authorized by law,” the chief

election official “shall declare that the petition is deficient.” Md. Code Ann., EL § 6-206(c)(5)(i).

That is mandatory language. It left no room for BOE to invent a fallback rule under which
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uncertainty becomes sufficiency. See Anne Arundel Cnty. v. 808 Bestgate Realty, LLC, 479 Md.

404, 426 (2022) (“shall” ordinarily imposes a mandatory duty).

62. The legal issue was not novel or unknown. Indeed, Wagner recognized the obligation
herself on January 23, 2026, when she responded to the Committee’s request for advance
determination. Ex. 9. The County Attorney (with a second confirming opinion of Maloney) twice
advised the BOE and the County that the Ordinance was not referable. Maryland case law likewise
confirms that election officials must reject petitions directed at non-referable enactments. See Kent

Island Def. League, LLC v. Queen Anne’s Cnty. Bd. of Elections, 145 Md. App. 684, 688-92

(2002). Sidestepping that requirement by saying it could not make the required determination is
not permitted.

63. Second, instead of determining deficiency, as required, the BOE improperly applied a
“presumption of sufficiency” not express in the statute. See Md. Code Ann., EL §§ 6-206, 6-208.

In Wilcox v. Orellano, 217 Md. App. 417, 422-423 (2014), the Court of Special Appeals stated:

The "cardinal rule" of statutory construction "is to ascertain and effectuate [the] legislative
intent" in enacting the statute, Mayor of Balt. v. Chase, 360 Md. 121, 128, 756 A.2d 987
(2000), and that "[t]he primary source from which we glean this intention is the language
of the statute itself," Subsequent Injury Fund v. Herman, 89 Md. App. 741, 747, 599 A.2d
875 (1992) (quoting Mazor v. Dep't of Corr., 279 Md. 355, 360, 369 A.2d 82 (1977)). If,
however, "the true legislative intent cannot readily be determined from the statutory
language alone," we may consider other "recognized indicia" of legislative purpose,
including "how the statute relates to other laws; [and] the legislative history, including the
derivation of the statute, comments and explanations regarding it by authoritative sources
during the legislative process, and amendments proposed or added to it." Witte v. Azarian,
369 Md. 518, 525-26, 801 A.2d 160 (2002).

64. In Blake v. State, 395 Md. 213, 224 (2006), the Court further explained:

In ascertaining legislative intent, we first examine the plain language of the statute, and if

the plain language of the statute is unambiguous and consistent with the statute's apparent

purpose, we give effect to the statute as it is written. See Mackey v. Compass, 391 Md. 117,

141, 892 A.2d 479, 493 (2006). If the language of the statute is ambiguous, we resolve the

ambiguity in light of the legislative intent, considering the legislative history, case law, and

statutory purpose. See Comptroller v. Phillips, 384 Md. 583, 591, 865 A.2d 590, 594
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(2005). We consider both the ordinary meaning of the language of the statute and how that
language relates to the overall meaning, setting, and purpose of the act. Deville v. State,
383 Md. 217, 223, 858 A.2d 484, 487 (2004). We avoid a construction of the statute that
is unreasonable, illogical, or inconsistent with common sense. Gwin v. MVA, 385 Md. 440,
462, 869 A.2d 822, 835 (2005). We construe a statute as a whole so that no word, clause,
sentence, or phrase is rendered surplusage, superfluous, meaningless, or nugatory. Moore
v. State, 388 Md. 446, 453,879 A.2d 1111, 1115 (2005).
65. The text of EL §§ 6-206 and 6-208, together with controlling case law, forecloses the
BOE’s position. Statutory construction begins with the language the Legislature enacted; courts
neither add words to a statute nor excise them. Blake, supra. Yet that is effectively what the BOE
did here. The Election Law requires the BOE to determine whether a petition is legally sufficient—
that is, whether it is authorized by law and satisfies all requirements established by law. Md. Code
Ann., Elec. Law §§ 6-206, 6-208; see also § 6-102. Only a petition “authorized by law” may
proceed. A petition directed to a non-referable zoning implementation measure does not meet that
threshold. By allowing such a petition to advance based on an implied presumption of sufficiency,
the BOE produced the very absurd result ordinary principles of statutory construction are designed
to avoid. The BOE thus improperly shifted to this Court the responsibility the Legislature assigned

to the agency in the first instance: screening deficient referendum petitions for legal insufficiency.

C. The Petition was facially deficient and should have been rejected.

66. Finally, the BOE failed to comply with MD Code Ann., EL § 6-208(a)(2) because it
certified the Petition even though the Committee attached to the Petition an illegible version of the
Ordinance and the Map and did not accurately reflect the Ordinance’s aim in the Petition.

67.  In Gray, supra, the Court recognized that a referendum must be free from misleading
tendency, amplification, or omission to permit voters to exercise intelligent and enlightened
judgment as to whether to sign a referendum petition. 218 Md. App. at 665. Indeed, the version of
the Ordinance attached to the Petition used font that was too small to read and a black and white
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map which did not accurately reflect the Zone. The Petition said that the Ordinance expanded the
current Eastalco data center complex by nearly 1,000 acres but did not, as stated, attempt to refer
only the “portion of a law” relating to the expansion, but rather the entire Ordinance. The Petition
with the attachments did not permit voters to make the necessary judgment as they could not read
the Ordinance themselves to see what it addressed, or confirm the details from the Petition or the
Map. Gray, supra. The BOE should have rejected the Petition per MD Code Ann., EL §6-208(a)(2)
(The Petition must satisfy “all other requirements established by law”).

68.  In short, BOE made three legal errors in certifying the Petition such that its certification
under MD Code Ann., EL, §§ 6-206 and 6-208 was improper: (1) it treated a non-referable zoning
measure as if it were referrable under Charter, § 308, (2) it certified the Petition without making
the deficiency determination the Election Law required; and (3) it ignored the Petition’s facial
deficiencies. Each error independently requires reversal. Plaintiffs incorporate by reference the
law and arguments raised in Section III of the Memorandum of Law filed by Petitioners-Plaintiffs
Quantum Maryland, LLC and Joan Aquilino, filed in this consolidated case under the lead case
number Case No. C-10-CV-26-000309. Rule 2-707(a).

B. Count II, Declaratory Judgment per MD Code Ann., EL §6-209(B): Granting
the Relief Sought is Proper for the Same Reasons as Granting Count I.

69.  In Plaintiffs’ Petition/Complaint, Count II seeks declaratory relief under MD Code Ann.
EL § 6-209(b) for the same reasons expressed in Count I. Accordingly, adopted herein is the
reasoning for awarding the relief sought in Count I. For the reasons expressed therein, Section
IV(A), supra, this Court should grant the relief sought in Count II.

C. Count II1, Mandamus

70. In the alternative to reversing the Board of Elections’ determination that the referendum

petition was sufficient for the reasons expressed above, the Court should issue a writ of mandamus
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directing the Board of Elections to comply with its mandatory obligations under the Election Code.
Plaintiffs further refer to and incorporate by reference the law and arguments raised in Section IV
of the Memorandum of Law filed by Petitioners-Plaintiffs Quantum Maryland, LLC and Joan
Aquilino, filed in this consolidated case under the lead case number Case No. C-10-CV-26-
000309. Rule 2-707(a).

V. Conclusion

71.  For all of these reasons, Plaintiffs respectfully ask the Court to grant the relief sought in
the Petition/Complaint at Counts I and II in its entirety, hold that the Frederick County Board of
Elections erred as a matter of law in certifying the March 19, 2026 referendum petition targeting
Ordinance 26-01-001, strike that certification, enter an order declaring, among other things, that
the BOE’s April 3, 2026 decision to certify the Petition was erroneous and void, order that the
Referendum question not be included on the ballot for the November 6 General Election, or
alternatively as to Count III, issue a writ of mandamus to compel the BOE to fulfill all obligations

of the Election Law and award such other relief as justice requires.
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Date: June 4, 2026

Respectfully submitted,

SELZER, GURVITCH, RABIN,
WERTHEIMER & POLOTT, PC
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Jesse D Stein, Esq., CPF 0306180246

/s/ C. Robert Dalrymple
C. Robert Dalrymple, Esq., CPF 850101036

/s/ Elizabeth J. McInturff

Elizabeth J. MclInturff, Esq., CPF 1112140235

4416 East West Highway, Suite 400

Bethesda, MD 20814

T: (301) 986-9600

F: (301) 986-1301

E: bdalrymple@sgrwlaw.com
jstein@sgrwlaw.com
emcinturffl@sgrwlaw.com

Counsel for Plaintiffs Frederick Data Owner, LLC,
and Justin Cassity
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Bill No._25-05

Concerning:_Design and Specific Use Regulations

for Critical Digital Infrastructure Facilities and

Electric Substations
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Expires: June 2, 2025

Frederick County Code, Chapter 1-19
Section(s) 6.100, 8.402, 8.403

COUNTY COUNCIL
FOR FREDERICK COUNTY, MARYLAND

By: Council Member Renee Knapp and President Brad Young

AN ACT t0: Update Design Requirements for Critical Digital Infrastructure Facilities and update Specific Use
Regulations for Critical Digital Infrastructure Facilities and Critical Digital Infrastructure Electric
Substations.
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Bill No. 25-05

The County Council of Frederick County, Maryland, finds it necessary and appropriate to
amend the Frederick County Code §§ 1-19-6.100, 1-19-8.402, and 1-19-8.403 to update Design
Requirements for Critical Digital Infrastructure Facilities and update Specific Use Regulations
for Critical Digital Infrastructure TFacilities and Critical Digital Infrastructure Electric

Substations.

NOW, THEREFORE, BE IT ENACTED BY THE COUNTY COUNCIL OF
FREDERICK COUNTY, MARYLAND, that the Frederick County Code be, and it is hereby,
amended as shown on the attached Exhibit 1.

AND BE IT FURTHER ENACTED BY THE COUNTY COUNCIL O FREDERICK
COUNTY that the following transitional provisions shall apply:

1. Critical Digital Infrastructure Facilities that [[havereeeived-siteplan-npproval-er

1e Division

conditionnlsite planapprovalfrem]] have submitted a site
of Planning and Permitting [[Planwhig-Commissien]] as of the effective date of
this bill arc exempt from the changes in this bill.

2. Critical Digital Infrastructure Electrical Substations that [[havereeeived-site-plan
approval-or-eonditional-site-plan-appreval-frem]] have submitted a site plan to

[[Planning—Ceonnnission]] as of the

effective date of this bill are exempt from the changes in this bill.

Cts bt
Brad W. Young,(lﬂeblnv
County Council of Fredetick CounlyQ}f/

Maryland




1 Exhibit 1

2 ook
3 §1-19-6.100. DESIGN REQUIREMENTS IFOR SPECIFIC DISTRICTS.
4 ok ok
Use Mininum Lot Mininun Lot Area per | Lot Front Side Rear Height
Classification Area Unit Width Yurd Yard Yard
Limited Industrial District L1
Use Clussification Minitmm Mininuim Lot Lot Front Siele Rear Height
Lot Area Area per Unit Width Yard Yard Yard
Limited Industrial District LI
Natural resources 5 acres - 300 40 50 50 30
Industrial 20,000 - 100 25 & 20 60’
Automobile services 20,000 - 100 25 o 20 60"
Wholesaling/processing 20,000 - 100 25 *E 20 60’
Open space uses No minimum | - - - = -
Governmental and public utility 20,000 - 200 40 40 40 30
Nongovernmental utility, 20,000 - 200 50 50 50 30
nongovernmental electric
substation
Self-storage units 20,000 - 100 25 10 25 60'
* ok k% IXTEL] FREE

Solar facility, commercial 20,000 sq. ft. 200 50 50 50 30'
Critical digital infrastructure 80,000 [200} [50%] [50%] (507 [60]

. 4 1 q
facility 300 100° 100 100 75°

EEEES 1] *’?_**_*_# iaf**f('
Critical digital infrastructure 20,000 [200] {50] 100 | [50] |50] 30
electric substation 100 100
300

6
Use Minimum Lot Minimum Lot Area per | Lot Front Side Rear Height
Classification Area Unit Width Yard Yard Yard

General Industrial District GI

Underlining indicates entirely new matter added to existing law.
[Single boldface brackets| indicates matter deleted from existing law.

#*% _ indicates existing law unaffected by bill

Double underlining boldface indicates matter added by Amendment.
[[Double bracket]] boldface and strikethrough indicates matter deleted by Amendment
AMENDED Bill No, 25-05
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Use Classification Minimun Minimum Lot | Lot Front Side Rear Helght
Lot Area Area per Unit Width Yard Yard Yard
General Industrial District GI
All permitted uses | acre - 150 25 15 40 60'
Open space uses No - - - - - -
minimum
Governmental and public 1 acre - 200 40 40 40 30
utility
Nongovernmental utility, | acre - 200 50 50 50 30
nongovernmental electric
substation
Self-storage units 20,000 - 100 25 10 25 60'
ok %k EE S EE R R
Solar facility, commercial 1 acre 200 50 50 50 30
Critical digital infrastructure 80,000 [200] [50?] [50%] (50 160]
facility 300 100" 100° 1004 75
*Iﬂwﬁ i}ku‘:k :*wm —
Critical digital infrastructure 20,000 30
electric substation [200] (501 100 | [50] 150]
300 100 100
1 * Equal to the height of structure.
2 ** Minimum 10" green area no parking within area
3 *%* For development within the Village Center Zoning District see also §§ 1-19-7.500(B)(2)
4 and (3)
5 **¥*%  QOras determined under §§ 1-19-7.500(B)(3), whichever is greater
6 FEExk Fxcept as provided in § 1-19-8.450(B)(2) and § 1-19-8.450(D)(1).
7 FFERER Ixeept as provided in 1-19-8.402(B)(1)(e)
8 1 Any proposed addition would have to meet setbacks required for new structures. Parking
9 requirements of §§ 1-19-6.200 through 1-19-6.240.
10 2 As shown or equal to height of structure, whichever is greater.
11 3 Development within the VC zoning district may not exceed the density as specified within
12 §§ 1-19-7.500(B)(1).

Underlining indicates entirely new matter added to existing law.

[Single boldface brackets] indicates matter deleted from existing law.

*+# _indicates existing law unaffected by bill

Double underlining boldface indicates matter added by Amendment.

[[Double bracket]] boldface and strikethrough indicates matter deleted by Amendment
AMENDED Bill No. 25-05




1 4 Ortwice the height of the structure, whichever is greater.

2

3

4 * ok %

5  §1-19-8.402. CRITICAL DIGITAL INFRASTRUCTURE FACILITIES [IN THE LI AND

6  GIDISTRICTS.]

7 The following provisions apply to critical digital infrastructure [facility in the LI and GI

8  Districts] facilities.

9 (A) Purpose and intent.
10 (1) The Critical Digital Infrastructure use is established to provide a location for facilities
11 consisting of one or more buildings used primarily for the storage, management,
12 processing, and transmission of digital data, which houses computer and/or network
13 equipment, systems, servers, appliances, and other associated components related to
14 digital data operations. The siting of these facilities is dependent upon several factors,
15 including proximity to sufficient electrical power and data conveyance infrastructure.

16 (B) Size and location,

17 (1) Critical Digital Infrastructure use may be established only where:

18

19 (a) The tract of land where the Critical Digital Infrastructure use is proposed has a

20 zoning designation of Limited Industrial (L1) or General Industrial (GI);

21

22 (b) The tract of land where the Critical Digital Infrastructure use is proposed is within
23 a Community Growth Area. as designated on the Comprehensive Plan Land Use map;
24

25 (¢) The tract of land where the Critical Digital Infrastructure use is proposed is located
26 within 2 miles of existing 69 KV or greater high-voltage electrical transmission

27 lines[.] 5

28

Underlining indicates entirely new matter added to existing law.

|Single boldface brackets] indicates matter deleted from existing law.

**% _ indicates existing law unaffected by bill

Double underlining boldface indicates matter added by Amendiment,

[[Double bracket]] boldface and strikethrough indicates matter deleted by Amendment
AMENDED Bill No. 25-05
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(d) The tract of land where the Critical Digital Infrastructure use is proposed may not

abut land that is zoned residential or is designated residential on the Comprehensive

Plan Land Use map|.]; and

established on a tract of land that abuts land that is zoned Residential or is
3| yrehensive Plan Land Use ma

(2) The tract of land proposed to be utilized for a Critical Digital Infrastructure use may

not be located within a Priority Preservation Area (PPA), a Rural Legacy Arca (RLA),

or a Treasured Landscape Management Area.

(3) The tract of land proposed to be utilized for a Critical Digital Infrastructure use may

not have a designation of No Planned Service (NPS) in the Water and Sewerage Plan,

(4) Additional size and location criteria- Applicants must demonstrate the following:

(a) The applicant must demonstrate that the visual impact of the project on the

viewshed, surrounding properties, public roadways, including roadways with

rustic, scenic, or historic designation, and historic sites will be avoided or

minimized to the maximum extent practicable.

(b) The applicant must demonstrate that schools, college and universities, daycare

centers, health care facilities, houses of worship, residences. and other non-

industrial uses in the vicinity have been identified and negative impacts to these

uses will be avoided or minimized to the maximum extent practicable.
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(c) The applicant must demonstrate that fragile ecosystems and watersheds in the

vicinity have been identified, and negative impacts will be avoided or minimized

to the maximum extent practicable.

(d) “The applicant must demonstrate that negative impacts to local, state, and federal

recreational amenities and private parks. as defined in §1-19.11.100. will be

avoided or minimized to the maximum extent practicable.

(e) The applicant must demonstrate that the siting of the proposed use(s) will not

disproportionately negatively impact overburdened communities or underserved

communities as those terms are defined in Md. Code Ann., Environmental

Article, § 1-701.

([A1C) Bulk regulations.

(1) The Planning Commission may approve a reduction to, but not elimination of, the
required yard setbacks in § 1-19-6.100 between adjoining critical digital infrastructure facilities
[in the LI and GI Districts] during the site plan review process, if the Planning Commission finds
that reducing the setbacks:

(a) Increases the size and usability of open space areas;

(b) Increases the landscape buffer areas along other adjacent property lines with different
land uses;

(c) Provides additional buffer areas for environmentally sensitive areas or resources; or
(d) Facilitates compliance with the design criteria listed under § 1-19-8.402(B).

(2) Notwithstanding any reduction approved by the Planning Commission, the distance
between structures must comply with applicable building code requirements.

(IB] D) Design requirements.

Underlining indicates entirely new matter added to existing law.

{Single boldface brackets] indicates matter deleted from existing lasv.
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(1) Buildings must be predominantly designed and constructed to include finishes and
materials of consistent quality and design on all sides. All building facades that are in public
view must avoid the use of undifferentiated facades and long, plain wall sections by including a
combination of the following design elements: change in building height, building step-backs or
recesses, windows, doors, changes in building material, patterns, textures, colors, or use of
accent materials. Architectural renderings or plans must be submitted as part of the site
development plan application for approval by staff and the Planning Commission to assure that
the appearance, type of building materials, or other aspects of the building are consistent with the
purposes and intent of the critical digital infrastructure design requirements.

(2) Visual impacts of the critical digital infrastructure on designated preservation areas, such
as rural legacy areas, agricultural preservation areas, critical farms, Monocacy scenic river,
designated heritage areas, historic sites, and sites eligible for historic designation, must be
avoided or minimized to the maximum extent practicable. A viewshed analysis must be
submitted as part of the site development plan application for approval by staff and the Planning
Commission to assure that visual impacts are avoided or minimized to the maximum extent
practicable through such means as building placement, building materials, landscaping, and
screening,

([2] 3) Building entrances must be designed and oriented in terms of their relationship to the
human scale and must reflect this relationship through the inclusion of human-scaled

architectural elements.

([3]14) Refuse and recycling dumpsters, service doors, and mechanical equipment must face
away from roadways, pedestrian routes, and public areas.

([4] 5) In order to minimize visibility from adjacent roads and adjacent properties, ground
Jevel and roof top mechanical and electrical equipment, power generators, water cooling and
storage facilities, utility substations, and other associated utilily infrastructure to support
sustained operations of the infrastructure must be screened. This screening may be provided by a
principal building. Mechanical and electrical equipment not screened by a principal building
must be screened by a visually opaque fence, screen wall or panel, parapet wall, or other visually
opaque screen that must be constructed of materials compatible with those used in the exterior
architectural finishes of the principal building.

([5] 6) Staff shall refer site plans to the Architectural Review Commiittee, if the committee

exists in good standing, for review prior to the site plan being scheduled for Planning
Commission. The recommendations of the Architectural Review Committee may be considered

by the Planning Commission.

([6] 7) In addition to meeting the requirements of § 1-19.6.400, the following landscaping,
screening, and buffering requirements must be met.

(a) Front yard(s) abutting a roadway must include a landscaped buffer.

(b) Except where adjoining a critical digital infrastructure use, side and rear yards must
include a landscaped buffer.
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FREDERICK COUNTY ORDINANCE NO. 26-01-001

Comprehensive Zoning for the Critical Digital Infrastructure Overlay Zone -An Element of the
Livable Frederick Comprehensive Plan. Effective date of this Ordinance is January 20, 2026.
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