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PETITIONERS’ OPPOSITION TO RESPONDENT REFERENDUM COMMITTEE’S
MOTION TO DISMISS COUNT II

Petitioner, Windridge Properties, L.C. and Theodore Butz (“Windridge”), by and through
undersigned counsel, hereby responds in opposition to Respondent Frederick County Data
Center Referendum Committee’s Motion Dismiss Count II of Petitioners’ Petitions for Judicial

Review.



L. INTRODUCTION

Respondent Frederick County Data Center Referendum Committee (the “Referendum
Committee”) seeks dismissal of Count II of Petitioners’ Petition for Judicial Review on the
ground that Petitioners lack standing because they do not allege that they themselves were
fraudulently induced to sign the referendum petition. That argument misapprehends both the
nature of Petitioners’ claim and Maryland law governing standing and declaratory relief.

Count II does not assert a private tort claim for damages based on fraudulent inducement. Rather,
it invokes Maryland Election Law § 6-209(b) to challenge the legal sufficiency of a referendum
petition and its certification based on alleged systemic defects. Specifically, material
misrepresentations and omissions made to prospective signatories.

Maryland law does not require Petitioners to have been personally defrauded to raise
such a claim. Petitioners need only demonstrate (1) a justiciable controversy and (2) a legally
cognizable interest in the validity of the referendum petition. Because Petitioners have alleged
both and have pleaded concrete injury arising from the certification decision, the Motion to

Dismiss should be denied.

IL. STANDARD OF REVIEW
A motion to dismiss for failure to state a claim tests the sufficiency of the pleadings.
Ricketts v. Ricketts, 393 Md. 479, 491 (2006). In ruling on such a motion, the Court must accept
all well-pleaded facts as true and draw all reasonable inferences in favor of the plaintiff. Id.
Dismissal is appropriate only if the complaint fails to disclose, on its face, a legally sufficient

cause of action.

III. ARGUMENT
A. Election Law § 6-209(B) Authorizes Declaratory Relief To Challenge Petition Validity
Based On Misleading Practices
Election Law § 6-209(b) permits a court to grant declaratory relief concerning a
referendum petition “with respect to the provisions of this title or other provisions of law.”
Petitioners’ Count II falls squarely within that statutory authorization. It alleges that the
referendum petition was circulated and certified based on materially misleading representations

and omissions regarding the substance and effect of Ordinance 26-01-001.



The Referendum Committee incorrectly reframes this claim as one requiring Petitioners
to satisfy the elements of common-law fraudulent inducement. That argument fails because: 1)
Count II does not seek damages; 2) Count II seeks invalidation of a public election process; and
3) The statute expressly permits a declaratory judgment in review of petition validity.
Maryland’s Declaratory Judgment Act “provides for adjudicating rights” but “does not create
new substantive rights.” Fleischmann v. Mercantile Tr. Co. of Balt., 192 Md. 680, 685 (1949).

B. Petitioners Have Standing Because They Are Aggrieved By The Certification Of The
Referendum Petition

1. Maryland Law Requires Only That Petitioners Be “Aggrieved.”

Under Maryland law, a party has standing where it is “aggrieved,” meaning it has a
legally protected interest that is adversely affected by the governmental action at issue.
Bryniarski v. Montgomery Cnty. Bd. of Appeals, 247 Md. 137, 144-45 (1967). Similarly,
standing exists where a party has a “sufficient interest in the outcome” and is “personally and
specifically affected.” Sugarloaf Citizens Ass’n v. Dep’t of Env’t, 344 Md. 271, 288 (1996).

2. Windridge Has Alleged Concrete Aggrievement, Including Interests as a Property

Owner and Taxpayer.

Petitioners have alleged: 1) Windridge owns real property directly affected by the
challenged ordinance; 2) it faces concrete economic consequences from the referendum process,
including a likelihood of pecuniary loss; and 3) it is a taxpayer that pays property taxes to
Frederick County and the State of Maryland.

These allegations establish that Windridge is not merely a member of the general public,
but a party with a direct, particularized, and legally cognizable interest in the outcome of the
referendum and the validity of the petition. Maryland courts consistently hold that a party has
standing where its property or financial interests are adversely affected. Bryniarski, 247 Md. at
144-45.

In addition, Maryland recognizes taxpayer standing in appropriate circumstances. In State
Ctr., LLC v. Lexington Charles Ltd. P’ship, the Supreme Court of Maryland (then Court of
Appeals) explained that taxpayer standing may exist where a plaintiff challenges governmental
conduct involving public resources and also demonstrates a sufficient interest in the challenged

action. 438 Md. 451, 53940 (2014).



Here, Windridge’s taxpayer status is not asserted in isolation. Rather, it reinforces its
independent bases for standing. Because Windridge 1) owns property directly affected by the
referendum; 2) faces specific and concrete economic harm; and 3) contributes financially, as a
taxpayer, to the governmental entity whose actions are being challenged. Taken together, these
facts place Windridge well within the class of plaintiffs recognized as having standing under
Maryland law. Windridge has therefore alleged a particularized and legally sufficient interest in
the validity of the referendum petition and its certification.

C. Petitioners Need Not Allege Personal Fraudulent Inducement To Challenge Systemic
Misrepresentations In The Petition Process

1. The Referendum Committee Improperly Imports Elements of a Tort Claim.

The Motion relies on cases defining fraudulent inducement, including Rozen v.
Greenberg, 165 Md. App. 665 (2005), to argue that Petitioners lack standing because they do not
allege that misrepresentations were made “to them.” Those cases address private claims seeking
damages. They do not control a statutory challenge to the validity of a referendum process.

2. Maryland Law Distinguishes Between Fraud as a Tort and Fraud as a Basis for

Invalidity.

Maryland law recognizes that allegations of fraud may serve to invalidate legal
instruments or processes, not merely support damages claims. See Sass v. Andrew, 152 Md. App.
406, 409—-10 (2003). Here, Petitioners rely on alleged misrepresentations to demonstrate that the
referendum petition is legally deficient not to recover damages from the Referendum Committee.

3. The Gravamen of Count II Is the Integrity of the Petition Process Petitioners allege

that:

materially misleading statements were made regarding the
ordinance’s effect;

critical information was omitted from communications to voters;
and

those representations were disseminated broadly to induce

signatures.

These allegations concern systemic defects in the petition process itself. Maryland law
does not require Petitioners to have been personally misled in order to challenge the legality of

that process.



IV.  MARYLAND LAW RECOGNIZES THAT MISLEADING INFORMATION
MAY INVALIDATE A REFERENDUM PETITION
Maryland courts emphasize the importance of accuracy in referendum petitions.
In Gray v. Howard County Board of Elections, the court rejected a petition where the summary
was not “fair and accurate.” 218 Md. App. 654, 660-63 (2014). Although Gray involved written
summaries, its rationale applies broadly: the referendum process must not mislead voters as to
the substance of what they are being asked to support. Petitioners’ allegations of systemic

misrepresentations present precisely that type of defect.

V. PETITIONERS HAVE ADEQUATELY PLEADED THEIR CLAIM
Even under heightened pleading standards, Petitioners have alleged:

specific categories of misrepresentation;

material omissions; and

widespread dissemination of those statements.
At this stage, these allegations must be accepted as true. They are sufficient to state a claim.

VI. CONCLUSION
The Referendum Committee’s Motion to Dismiss is based on an incorrect premise that
Petitioners must have been personally defrauded to challenge the validity of a referendum
petition. Maryland law imposes no such requirement. Petitioners have:
Alleged concrete and particularized injury;
Established a justiciable controversy; and

Pleaded facts supporting invalidity of the petition process.

Accordingly, Count II states a legally sufficient claim, and the Motion to Dismiss should be

DENIED.

VII. REQUEST FOR RELIEF
Petitioners respectfully request that this Court:
Deny Respondent’s Motion to Dismiss Count II; and

Grant such other and further relief as this Court deems just and proper.
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Committee’s Motion to Dismiss Count II of Petitioners’ Petitions for Judicial Review was filed
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matter and served on all counsel of record.
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