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Introduction

The Data Centers do much to obscure what is a straightforward, plain
meaning analysis of law in Section 308. Section 308 says all laws, except those
which are exempted, are referrable. The four exemptions include specific
ordinances. Accordingly, referrable laws include non-exempted ordinances. It
1s that simple. To avoid this, Data Centers concoct a complicated story of “dual-
tracks” in which ordinances are not laws—but some ordinances can become
laws by legislative inaction—and no matter what, all ordinances have the
effect of laws, without being laws, but they cannot be referred as a matter of
law. This logic is hard to follow. Thankfully, it is unnecessary to go down this
path as every canon of statutory construction points to the straightforward
answer that ordinances are laws and under Section 308, and they are referable
unless exempted. Because Ordinance 26-01-001 was not exempted, it is
referable. Unlike the Data Centers, the Referendum Committee’s construction
of Section 308 harmonizes all Charter provisions to give them meaning,
without creating absurdities.

The Data Centers further fail to explain why the color of the maps is
material or why a separate physical and digital copy would not be sufficient
when such are sufficient if a summary is used. Finally, the circuit court found
the Data Centers allegations of fraud to be either unsubstantiated or

irrelevant.



Argument
I. The Data Centers’ Charter interpretation is not helpful.
A. The Data Centers sidestep the plain-language analysis.

The Data Centers’ construction of Section 308 is flawed from the start
because it avoids the plain meaning of law under Section 308. As this Court
has emphasized, statutory interpretation seeks to determine the drafters’
intent, and that inquiry begins with the plain language. See Rowe v. Md.
Comm’n on Civil Rights, 483 Md. 329, 342 (2023). The Data Centers do not
attempt to analyze the plain meaning of law or ordinance in the Charter. Nor
do they offer any contrary definition of either term that supports their
interpretation. Rather, they disparage this Court’s frequent use of legal
dictionaries and treatises to construe the plain meaning of undefined words.
The Data Centers deem all such definitions “generic” and “abstract,” App. Br.
23, even though this court consistently relies upon them as indicative of
drafting intent, see Rowe, 483 Md. at 342; Prince George’s Cty. v. Thurston, 479
Md. 575, 586 (2022).

The Data Centers’ avoidance of the common-law definitions is
unsurprising as the common law’s treatment of laws and ordinances as
overlapping concepts conflicts with the Data Centers’ “dual-track” narrative.
Regardless, in light of the lack of any cogent contrary definition, it remains

unrebutted that the common law definitions of laws and ordinances support



the conclusion that Section 308’s description of “laws” includes ordinances.
Accordingly, the common law definitions show that ordinances are subject to
referendum under Section 308 unless expressly exempted.

The Data Centers offer no persuasive reasons for diverting from the
plain meaning of the words law and ordinance. Rather than interpreting
Section 308—the Referendum provision at issue—the Data Centers focus on
other provisions in the Charter in a manner that confuses rather than clarifies.

B. The Data Centers’ arguments lead to absurd results.

The Data Centers obscure several provisions of the Charter in an
attempt to retreat from their position that ordinances and laws are mutually
exclusive. The Data Centers previously argued that the Charter expressly
“distinguishes ordinances from laws at every turn.” E 358. They reasoned that
ordinances not enacted through the bill process are not laws. E 358—60. They
now contend that ordinances not enacted through the Bill process can be laws,
but only in two “narrow” circumstances: the Budget Ordinance and the Council
Redistricting Ordinance. App. Br. 19-20. They contend that an ordinance
“becomes law” if the County Council takes no action. According to the Data
Centers all other ordinances are merely things that have the effect of law, but
they are not law unless they are enacted by bill. App. Br. 20-21. (arguing
ordinances “have legal force” but are not “laws”). This pivot, however, leads to

absurd results and runs afoul of numerous canons of construction.



The Data Centers’ purported exceptions to their “ordinances are not
laws” rule leads to absurdities under Section 214(b) and Section 506(d).
According to the Data Centers, “legislative inaction” somehow transforms
ordinances into law. However, this makes no sense because an ordinance is an
action of a county council; if there is no council action, there is no ordinance. It
1s absurd to assert that legislative actions do not create laws, while legislative
Inactions do.

For instance, under Section 214(b), the Redistricting Commission
proposes “a plan,” not an ordinance, to the County Council. The County Council
can take action and adopt the plan by ordinance (the Redistricting Ordinance).
See Frederick County Council Ordinance 21-06-001. But according to the Data
Centers this is not a law, because an action was taken. Whereas, it would have
been a law if no action had been taken.

Moreover, under Section 506(d), the County Executive does not submit
the budget in the form of an “ordinance” to the County Council, and the County
Executive has no power to initiate an ordinance. The Budget Ordinance only
comes into existence if the County Council adopts the proposed budget by way
of ordinance. See Frederick County Council Ordinance 26-02-002. Similarly,
according to the Data Centers this legislative action would not constitute a law.

But if the Council does nothing, the legislative inaction creates a law.



Rather, the common sense meaning of “becomes law” under Section
214(b) and Section 506(d) is that, if there are no changes, the proposal as
written will take effect. The Council is forced to adopt the proposal as written
due to their inaction. This commonsense reading is available under the
Referendum Committee’s construction of the Charter—but not under the Data
Centers’.

The Data Centers’ purported exceptions to their “ordinances are not
laws” rule fails to account for ordinances that impose a tax. For example,
Ordinance 23-05-005 enacted the income tax brackets in Frederick County,
thus imposing a tax on income. See Frederick County Council Ordinance 23-
05-005. This tax ordinance did not go through the so-called bill and law process.
According to the Data Centers, all tax ordinances would not be laws because
they are not enacted by bill and do not fall into their “two narrow exceptions.”
This would mean that, under Section 308, tax ordinances are not “laws,” and
they cannot be exempt from referendum despite being expressly identified as
exempt laws. The Data Centers’ construction contradicts the plain language
of Section 308 and would nullify Section 308(a)(1).

By contrast, the Referendum Committee’s construction would consider
tax ordinances to be laws and thus exempt from Referendum under Section

308(a)(1).



The Data Centers’ substantial detour into Sections 214 and 506 do not
help make sense of the meaning of law in Section 308, which is the question
before this Court. This detour is wholly unnecessary and can be avoided if,
consistent with the plain meaning, ordinances are laws. The Referendum
Committee’s definition is easy to use and avoids absurd results.

Again, in avoiding Section 308, the Data Centers argue that the
Referendum Committee’s interpretation falls apart when read in light of
Section 305. To the contrary, Section 305 remains unchanged if ordinances are
laws. Bill means “any proposed act of the County Council resulting in a law or
ordinance.” Frederick Cty. Charter § 104(c) (emphasis added). Bill 25-09
“proposed an act” to establish a Critical Digital Infrastructure Overlay Zone.
Bill 25-09 did not establish the boundaries of that zone. Ordinance 26-01-001
established the exact parameters of the Critical Digital Infrastructure Overlay
Zone. Thus, Ordinance 26-01-001 was an ordinance, also a law, that resulted
from a proposed act of the County Council—Bill 25-09. Where Ordinance 26-
01-001 was not presented to the County Executive for approval, the only
remaining form of redress to this legislative action is referendum. Thurston,
479 Md. at 597-99.

The Data Center’s Section 305 argument is based on a misunderstanding
of Section 104(c). The purpose of Section 104(c) is to distinguish “resolution”

from “law or ordinance.” The purpose is not to distinguish law from ordinance,
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as the Data Centers incorrectly suggest. This could not be clearer where
Section 104(c) states a “resolution is not intended to have the effect of a law,”
which means that laws and ordinances are intended to have the effect of a law.

Data Centers contort Thurston to support their strained reading,
arguing that resolutions “have the effect of law” but are “not a substitute for a
law.” App. Br. 20. So, they argue that ordinances can have the effect of law but
not be a law. The Data Centers’ argument misses the point of Thurston
entirely. Resolutions are not the same as laws and ordinances. See Town of Bel
Air v. Bodt, 487 Md. 354, 379-80 (2024) (quoting 5 Eugene McQuillin, The Law
of Municipal Corporations § 15:2 (3d. ed 2004, rev. vol. 2022) (explaining that
resolution “ordinarily denotes something less solemn or formal than, or not
rising to the dignity of, an ordinance.”). Thurston’s point was that the
legislative body may not skirt the legislative process by “dubbing” a legislative
action (i.e., a law or ordinance) as a mere “resolution” to circumvent
referendum. Thurston, 479 Md. at 597-99. Nowhere does Thurston hold that
ordinances are not laws.

Finally, the Data Centers fail to grapple with the provisions of the Land
Use Article that do not apply to charter counties. The Data Centers cite and
rely on Land Use Article Section 4-203. Section 4-203 does not apply to charter
counties. See Md. Code Ann., Land Use Article (“LLU”) § 1-401. The legislative

powers under the Land Use Article are contained in Sections 4-102 and 4-103,
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neither of which appear in the list of provisions that do apply to charter
counties under Section 1-401(b). LU § 1-401. Thus, the Charter’s adoption of
the Land Use Article does not create a separate method for the County Council
to exercise legislative powers “outside of the Charter.”

Ignoring these provisions of the Land Use Article, the Data Centers
maintain that their invention of a separate legislative track exists in the
Charter. The Data Centers rely on Zimmer to support this reading of Section
601 of the Charter. See Cty. Council of Prince George’s Cty. v. Zimmer Dev. Co.,
444 Md. 490, 501 (2015). Zimmer, however, could not more clearly support the
opposite proposition:

[tJ]o the extent that the Charter, or the ordinances adopted

thereunder, conflict with the RDA, the Charter and ordinances are
invalid and the RDA governs.

Id. at 525 n.30 (emphasis added). Under Zimmer, the county ordinances
concerning land use are adopted under or “pursuant to” the charter.

In a last-ditch effort to save their dual-track invention, the Data Centers
allege that the Charter produces “public local laws,” and the Land Use Article
produces ordinances. App. Br. 30. This is flatly wrong. In Maryland, the State
General Assembly enacts “public local laws,” which are statutes that affect a
particular county. See Tyma v. Montgomery Cty., 369 Md. 497, 504 (2002).
Thus, the Data Centers proposition that the Charter enacts “general public

local laws” 1s inaccurate because a county cannot enact public local laws—that



1s within the purview of the General Assembly. The Data Centers’ attempt to
use this term to distinguish ordinances from laws fails and reveals a lack of
understanding of Maryland law. The Data Centers’ arguments do not move the
needle. Ordinances are laws under the Charter.

C. The Data Centers’ recitation of the Charter drafting history
further avoids discussion of Section 308.

The Data Centers claim the Charter drafting meeting on December 13,
2011, 1s dispositive. The Data Centers heavily rely on a Charter Board
member’s comment, “you would not need a referendum,” when the Charter
Board was discussing the denial of a special exception. The Data Centers then
extrapolate that all ordinances are not subject to referendum. The Data
Centers, however, conveniently omit the approximately twenty-minute
discussion about referendum that precedes this comment. A careful
examination of the full referendum discussion in that meeting reveals that (1)
comprehensive rezoning ordinances are subject to referendum unless
exempted; and (2) a referendum is not needed for the denial of a special
exception because there is no legislative act or law to refer. See Charter Board
Drafting Meeting (Dec. 13, 2011).1

First, the Charter Board considered a comprehensive list of all laws that

the other charter counties have exempted from referendum. The drafters

1 https:/rederick.granicus.com/MediaPlayer.php?view 1d=10&clip 1d=3055.

9




began by discussing the power of referendum under Section 308(a). Id. at
01:29:30-01:31:00. The Board noted three referendum exemptions, which are
the first three (of the four) exemptions under Section 308(a). Id. One Charter
Board member indicated that other county charters have expressly exempted
zoning and comprehensive rezoning. Id. On that topic, the Board then walked
through a summary of the laws not subject to referendum in other charter
counties. Id. at 01:31:40-01:34:15. In pertinent part, the Charter Board noted
that Harford County exempted “council decisions in a zoning case” and that
Prince George’s County exempted a “law amending a zoning map” and a “law
granting a special exception to a zoning regulation.” Id. at 01:32:55-01:34:00.
The Charter Board then discussed if there were other laws, other than the first
three discussed (budget, tax, council districts), that they wanted to exempt
from Referendum. Id. at 01:34:55. The Charter Board initially did not discuss
any additional exemptions.

The Charter Board then distinguished between zoning cases, such as a
special exception, from comprehensive rezoning. Later in the discussion, one
Board member indicated that she was confused as to why a county would say
“council decisions in a zoning case and special exceptions” are exempt from
referendum. Id. at 01:42:45-01:43:45. Another member then responded, “no,
when you are a charter county, you can make up your own procedures, so that’s

what’s going on.” Id. In response, the board member with the initial confusion
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clarified that she was talking about zoning cases, in which one particular
property owner applies for a special exception. Id. She clarified, with emphasis,
“'m talking about a zoning case” and that she was “not talking about
comprehensive zoning right now.” Id. Therefore, when the speaker said “I'm
not talking about comprehensive rezoning” it is apparent that she understood
that comprehensive rezoning was subject to referendum unless expressly
exempted in the Charter.

The Charter Board’s discussion then transitioned to adoption of the Land
Use Article to maintain an appeal process for zoning cases. Id. at 01:43:45—
01:45:00. The purpose of this discussion was to decide whether the Charter
should (1) create its own appeal process and procedures for zoning cases (i.e.,
special exceptions) or (2) adopt the appeal process and procedures in the Land
Use Article. Id. One Charter Board member then noted, “if we keep [the Land
Use Article], then maybe we don’t need to have—then there’s other ways of
appeal and therefore you don’t need to have a referendum on a zoning matter.”
Id. at 01:47:30-01:49:15. Another member responded, “well you wouldn’t need
to call it out—as something that you're excepting from the referendum, which
may incite more problems than its worth.” Id. She further noted, “if we went
to calling zoning cases out as something you cannot send to referendum, even
though it’s irrelevant because if we adopt [the Land Use Article] there is

already a process. You don’t need to go to referendum, you can appeal.” Id. A
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question was then asked, “do any of the other counties have a referendum on
zoning issues?” to which a Charter Board member responded, “yeah, yeah, I
mean it’s possible and you’ll see in that list that some of them don’t talk about
zoning.” Id. at 01:47:30—-01:49:30.

From this conversation, the Data Centers argue that the creation of an
appeal process for a special exception or variance case somehow forecloses a
referendum on comprehensive rezoning, and all zoning for that matter.

In sum, the Data Centers avoid the significance of the Charter drafting
meeting on December 13, 2011. What 1s most notable from the December 13,
2011, drafting meeting is that the drafters considered all possible referendum
exemptions that they could impose, and Section 308(a), as written today, added
only one additional exemption to the three that were discussed at the
beginning of the meeting. This is exemption four in Section 308(a) of the
Charter: a law adopting a compensation review commission. Frederick Cty.
Charter § 308(a)(4).

Absent from the Charter drafting history is any intent to create a
separate legislative track. Rather, the adoption of the Land Use Article was to
keep only those provisions that would apply to charter counties, follow the

Article as revised, and avoid conflict with State law. See Charter Board
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Drafting Meeting (Apr. 5, 2012)2 at 00:03:00-00:06:00); id. (May 1, 2012)3 at
00:27:00-00:33:00 (explaining that the adoption of the Land Use Article is to
codify only those provisions that apply to charter counties in the Frederick
County Code).

D. The Data Centers offer no cogent path to challenge the
Ordinance outside of referendum.

The Data Centers argue that the proper remedy to challenge Ordinance
26-01-001 is the manner of appeal that was taken in Zimmer. App. Br. 33. This
argument, again, misunderstands Maryland law. The Data Centers’ lack of
understanding is evident from the absence of any substantive discussion on
Zimmer.

In Zimmer, a national real estate developer sought to construct a small
retail center with a CVS store as the primary tenant on the Edwards Property.
Zimmer Dev. Co., 444 Md. at 536. The property was originally zoned for rural-
residential, and the developer submitted an application for a zoning map
amendment. Id. at 537. The County, sitting as the District Council, granted
the application and enacted a conditional “Zoning Ordinance.” Id. The
developer had also filed a proposed comprehensive design plan with the

planning commission. Id. The planning board ultimately approved the plan.

2 https://frederick.eranicus.com/MediaPlaver.php?view 1d=10&clip 1d=3262
3 https://frederick.granicus.com/MediaPlayer.php?view 1d=10&clip 1d=3303. The full

library of all Charter Board Meetings can be found at Video Archives | Frederick
County MD - Official Website.

13



Id. The District Council, however, decided to review the planning board’s
decision. Ultimately, the District Council entered an order of denial. Thus, the
developer noted an appeal of the denial to the circuit court under Land Use
Article § 22-407.

Zimmer does not apply to this case for several reasons. The Land Use
Article provisions that apply to Prince George’s County are unique and do not
apply to Frederick County. Judicial review under Land Use Article § 22-407
does not apply to Frederick County. Prince George’s County (and Montgomery
County) is unique in that it is granted zoning authority under the Regional
District Act. This Act allows the county council to sit as the District Council
and regulate planning and zoning within the Regional District. Id. at 525-26.
Furthermore, the question presented in Zimmer concerned the “role of the
District Council in reviewing decisions of the Planning Board.” Id. at 536. The
most significant distinction is that the District Council entered an order of
denial, such that no ordinance was enacted. This is analogous to the scenario
contemplated in the drafting history meeting on December 13, 2011.

The Data Centers conflate the existence of an appeal for a zoning
application denial with legislative action of the county council that results in a
law or ordinance. The Data Center’s argument is based on the remarkable
premise that the creation of an appeal process for the denial of an application

for a special exception or variance somehow forecloses a referendum on all
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ordinances and laws. The denial of a zoning application results in nothing.
There i1s no resulting ordinance. The application was denied. Thus, the
applicant may appeal to have the decision reviewed. This has nothing to do
with referendum. Referendum kicks in when the county council enacts an
ordinance.

Furthermore, a county zoning board of appeals lacks the requisite
authority to adjudicate the legislative actions of a county council. See Balt. Cty.
v. Batza, 67 Md. App. 282, 308—-09 (1986), cert. denied, 307 Md. 83 (1986). That
1s because the power of referendum and the county executive veto serve as the
checks on the legislative power. See Thurston, 479 Md. at 597-98. The
Frederick County Board of Zoning Appeals has no authority to adjudicate
legislative actions of the County Council. See Md. Code Ann., Local Gov’'t (“LG”)
§ 10-305. Thus, the zoning board of appeals is not an option for contesting the
legislative action of a county council.

Here, the Referendum Committee is not seeking a special exception or
variance to Ordinance 26-01-001. Rather, the Referendum Committee seeks to
contest the legislative action of the County Council where it went unchecked
by executive veto.

II. The Data Centers’ challenges to the Petitions’ sufficiency fail.

The Data Centers’ critiques, if credited, would improperly curtail the

Charter’s referendum right. Section 308(b) requires the full text of a law to be
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printed on the back of a petition signature page. However, if a law 1s multiple
pages, it necessarily must be compressed in size to fit on the back of the
Petition. The Data Centers’ rule does not account for reproduction of a law that
1s multiple pages long. What are people seeking a referendum to do if not
exactly what they did here: (1) reproduce the law in compressed format and (2)
provide a full-size copy and (3) have a digital copy available on demand? The
Data Centers’ construction would practically result with any multi-page law
being effectively un-referrable by virtue of its length and need to compress its
size for inclusion of the full text as required under the Charter.

The Data Centers argue that black-and-white reproduction of Map B is
not a sufficient “reproduction” of the Ordinance because areas zoned “General
Industrial and Institutional” (colored dark purple and blue, respectively) both
appear as the same dark shade when produced in black and white. App. Br.
36. They argue that this is significant because it “overstates the land available
for development.” Id. at 36—37. While the General Industrial zone can host a

data center, the Institutional zone cannot. A quick review of the maps shows
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the Data Centers’ concern is trivial. This Reply Brief adds a red circle to

1dentify the purported “overstatement” below:

Map B: Council Adopted Zoning

Ordinance:

B Brsomryr Loy vadaee - CRIEr T
|

E. 0807 E. 1073.

This small dot can hardly be deemed as misconstruing the “information
the maps exist to convey,” as Data Centers contend. App. Br. 38. No voter
would be okay with the large 2,600-acre Digital Overlay Zone but persuaded
to sign the Petition because of the small parcel circled above.

Additionally, Data Centers complain that Map B is underinclusive as the
light purple Limited Industrial Zones and the yellow and orange Low Density

Residential zones appeared white on the black-and-white reproduction. App.
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Br. 37. The Data Centers then assert that this is also what the maps “exist to
convey.” It is unclear how that is so. To the extent the Data Centers assert
that it 1s important that a residential neighborhood be viewable on the map—
the neighborhood clearly is viewable due to the cluster of streets and cul-de-
sacs in the bottom of the image, in contrast to the open plains and county roads
otherwise viewable. But also, the Data Centers’ complaint rings somewhat
hollow. If anything, given the contentiousness of a data center’s close proximity
to residential neighborhoods, the lack of highlighting drawing attention to the
residential neighborhood would have, if anything, worked to the Data Centers’
benefit.

The Data Centers independently decide that the Institutional zoning,
Light Industrial zoning, and Low-Density Residential zoning locations are
“Information the maps exist to convey.” App. Br. 38. Not so. The “information
the maps exist to convey” is the resulted rezoning that permits a data center
to be built—no more, no less. That information is clearly discernable from the
black and white reproductions, as the maps below demonstrate. Accordingly,
the black and white reproductions are full and accurate reproductions of the

Ordinance.

18



—— e

(i I
= £ w;" m .lu"- I
L 1.;:;..&‘*

=T
%ﬁﬁ?ﬂﬁﬁﬂ

Council Adopted Zonlng i

[ a-spane= [y 0 - Parwed Uni R WM = Mard Miring
[0 R - hwoure Conservalios Ouwarlopm I e siusieasl

L1 N1 - Lo Denity Pasidental s ¥~ Cenuar !
@H{.—uw :thmlm-m'h“m .
L areas A

[ e i !"_f"_ L= Livwiatad brschuamefal

E 016. Again, even if any ambiguity existed about the Digital Overlay Zone by
virtue of the black and white reproduction, the circulators had both a physical
copy and a QR code linking to the full text of Ordinance 26-01-001. E 149, E
255.

Next, the Data Centers complain that the Petition’s font was illegible,
rendering it not “full and accurate.” To make this point, Data Centers

manufacture out of whole cloth that the font size is 4.5. Ironically, although
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the Data Centers complain that the Referendum Committee “misrepresented”
the Referendum Petition, Data Centers’ 4.5 font assertion misrepresents the
record. The Data Centers offer to this Court, as fact, that the Referendum
Petition was printed in 4.5 font. App. Br. 6, 17, 39. No such factual finding or
supporting evidence exists in the record, including both the trial court and
administrative record. Neither the circuit court nor the Board of Elections
made such a finding, nor did a witness testify as to the font size. Critically, the
Data Centers have no supporting record citation that the Referendum Petition
was printed in 4.5 font, and this Court should not credit their assertion. See
Conaway v. State, 140 Md. 547, 549 (1922) (“An appellate court, in deciding on
an appeal, cannot travel beyond the record and recognize the existence of facts
not therein set forth.”).

In any event, the Board determined the draft Referendum Petition was
sufficient and then reviewed all 24,053 Petitions. E 003—005, E 008; see E016—
119 (batch petitions). Under the standard of review for agency decisions, the
Board’s expertise is owed deference and is reviewed for substantial evidence.
The Data Centers appear to invite this Court to review all 21,029 validated
Petitions in substitute of the Board of Elections. See E 014. They offer a sample
size of about 40 cherry-picked petitions as dispositive. App. Br. 40—41. But the
point is that the Board reviewed 24,053 petitions and already made validity

and sufficiency determinations. This is the whole reason the Board exists. The
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Court should reject the Data Centers’ invitation to step into the shoes of the
Board of Elections.

Ultimately, neither Election Law § 6-201, COMAR, nor the Charter
requires a petition to be printed in color or comply with specific size
compression protocols. Moreover, where full text availability to voters is
sufficient to apprise a voter of necessary information when considering a
summary of an ordinance, why then would full text availability to the voter not
also suffice to apprise a voter of relevant information where there is a
compressed, full text reproduction of an ordinance? This point is even more
clear in light of the circuit court’s finding that the Referendum Committee
“worked diligently” to ensure that they and the circulators “complied with the
referendum, rules, regulations, and laws. E 271; see E 183 (circulator
checklist), E 012 (State Board of Elections FAQ), E 149 (power point training),
E 255 (QR-code). The Data Centers have offered no reason why the Court
should disregard this factual finding.

The only point they make is that the Board of Elections did not appeal.
In a fit of self-congratulatory fiction, the Data Centers argue that the County
Board of Elections, by not noting its own appeal alongside the Referendum
Committee, somehow concedes that the Data Centers have the winning
argument. The argument ignores that the Data Centers funded an army of

attorneys to overwhelm the County Board of Elections’ at the circuit court
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level. On appeal, the Data Centers have had even more attorneys enter
appearances. Might does not make right. Perhaps the Board rationally
surrendered to overwhelming force and avoided the prospect of accruing even
more expenses—and the added stress of an expedited briefing schedule—and
left it to the Referendum Committee’s pro bono appellate counsel to carry the
torch for it.

Crucially, the record contains no support for the argument that the
County Board of Elections was ever “persuaded” by the Data Centers’
arguments or the Circuit Court’s opinion, as the Data Centers now contend in
the Board’s absence. Rather, what is indisputably clear is that the County
Board of Elections—a county agency that lacks the Data Centers’s apparently
limitless resources—had the Primary Election to administer during the brief
pendency of this appeal. It was entirely reasonable for the Board to focus on
administering its primary election and rely on the Referendum Committee to
vindicate the Board’s position on appeal. The Data Centers’ contention that
the County Board of Elections no longer stands by its actions should be wholly
rejected along with any other self-serving statements that the Data Centers
improperly offer on behalf of an absent adversary.

In sum, this Court should hold the Referendum Petition was not deficient
under Election Law § 6-201(c)(6) and Section 308(b) of the Charter because the

Petition included a full and accurate reproduction of the Ordinance.
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III. The Data Centers’ fraud-based challenge to the signatures is
unsupported by the record and contrary to the circuit court’s
factual findings.

Notably, the Data Centers did not note a timely cross-appeal in this case,
yet they introduce their third question presented to this Court without even
stating the applicable standard of review. The Data Centers argue that this
Court may affirm on an independent ground but offer no supporting case
citation to adequately explain this rule. It is true that this Court may affirm
on an independent ground after a bench trial, under Rule 8-131(c), however,
the effect of that Rule is to find that the trial court was correct—not to reverse
it. See Robeson v. State, 285 Md. 498, 502 (1979) (explaining that an appellate
court may affirm to find that the trial court was correct if adequately shown in
the record). Here, the Data Centers are asking this Court to reverse the circuit
court’s factual findings that (1) the Referendum Committee made every effort
to comply with all laws and (2) the Data Centers’ claims of fraud were not
relevant. E 270-71. The independent ground upon which the Data Centers
seek relief is not “adequately shown in the record.” Indeed, the circuit court
made contrary factual findings in the record.

The Data Centers implicitly ask this Court to set aside the trial court’s
factual findings about the Referendum Committee’s conduct as clearly
erroneous. Under Maryland Rule 8-131(c), this Court reviews the trial court’s

factual findings for clear error:
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an appellate court will review the case on both the law and the
evidence. It will not set aside the judgment of the trial court on the
evidence unless clearly erroneous, and will give due regard to the
opportunity of the trial court to judge the credibility of the
witnesses.

Md. Rule 8-131(c). The trial court’s factual findings are not clearly erroneous
when “any competent material evidence exists in support of the trial court’s
factual findings.” Plank v. Cherneski, 469 Md. 548, 568 (2020).

Here, the circuit court found the Data Centers’ complaints of misleading
information to be either irrelevant or unsubstantiated. This finding undercuts
the Data Centers’ continued baseless accusations of deceit and fraud by the
Referendum Committee. As noted, the circuit court found that the Referendum
Committee made every effort to comply with the applicable election laws:

[t]he Court is also satisfied that the Referendum Committee

leaders worked diligently in their attempt to make sure that they

and the circulators complied with the referendum rules,
regulations, and laws.

E 271. This effort was further evident from the extensive training materials
the Referendum Committee used. E 120-185. Mr. Black explained that the
Referendum Committee studied all the applicable election laws and past failed
referendums to ensure that the Referendum Committee did everything they
could to avoid invalidation on a technical error.

The circuit court further found that whether the circulator scripts and

flyers were misleading was irrelevant to this case:
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The Referendum Committee next responds that evidence of scripts
used by circulators possibly being inaccurate or misleading, and
evidence of claims that the circulators were not thoroughly trained
1s not relevant. The Court agrees. First, there is no evidence that
the scripts were used every time a signature was obtained or even
enough times to invalidate so many signatures to have the
referendum fall below the needed voter threshold.

E 270-71. The circuit court is in the best position to judge the credibility of
witnesses, 1n this case Mr. Black, and the circuit court found him to be credible
and found no wrongdoing on any part of the Referendum Committee. The Data
Centers ask this Court to set aside those determinations as clearly erroneous.

The Data Centers even offered a witness who testified that a circulator
deceived her to sign the referendum petition. On cross-examination, this
witness admitted she never tried to have her signature removed from the
Petition and never contacted the Board of Elections to complain. Surely, the
circuit court is best suited to evaluate the credibility of this testimony.

The Data Centers’ intense clamoring for criminal charges and civil
penalties against the Referendum Committee is as mystifying as it is baseless,
but more importantly, it is completely beyond the scope of this appeal. The
Data Centers have offered no reason to set aside the circuit court’s finding that
the Referendum Committee “worked diligently” to comply with all laws.

Finally, the Data Centers’ fraud claims are trivial. For example, the Data
Centers claim that it was misleading to say that Ordinance 26-01-001 removed

about 1,000 acres from the Priority Preservation and Rural Legacy Area
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designations. The Data Centers point out that it was Resolution 26-01 that
achieved this maneuver. This 1s true. However, Resolution 26-01 did not
establish the Digital Overlay Zone. Ordinance 26-01-001 was the final action
of County Council that established the Critical Digital Infrastructure Overlay
Zone, which included the newly added acreage. Ordinance 26-01-001 and
Resolution 26-01 were enacted the same day and part of the same statutory
scheme. The Data Centers’ hair-splitting underscores their focus on form over
substance at the expense of common sense.

Accordingly, the Charter’s requirement that signatures on a petition be
“genuine and bona fide” was satisfied. The Board validated 21,029 signatures,
and the circuit court did not invalidate the signatures. Nor should this Court.

Conclusion

This Court should conclude that (1) Ordinance 26-01-001 is subject to
referendum under Section 308(a) and (2) the Referendum Petition was
sufficient as a matter of law under Election Law Article § 6-206(c)(5), § 6-
206(c)(6) and Section 308(b) of the Charter. The Court should also conclude
that the circuit court’s factual findings as to the conduct of the Referendum
Committee were not clearly erroneous. This Court should hold that (1) the
Board’s decision was legally correct and supported by substantial evidence; and
(2) the circuit court’s entry of declaratory judgment in favor of the Data Centers

was legally incorrect. This Court should accordingly AFFIRM the decision of
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the Board and REVERSE the judgment of the circuit court pertaining to the

declaratory judgment.
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